Spring 2022

Harvard Journal of Law & Public Policy Per Curiam

No. 6

THE SUPREME COURT FIGHTS ARE REALLY ABOUT THE
SENATE
ADAM J. WHITE

Spring 2022

Harvard Journal of Law & Public Policy Per Curiam

No. 6

The Supreme Court Fights are Really About the Senate
ADAM J. WHITE1

As its name suggests, President Biden’s Commission on the Supreme Court of the United
States centered on debates surrounding the Supreme Court. But throughout my service on the
commission, I was reminded time and again that political fights about the Court are, at a deeper
level, constitutional fights about the Senate.
It is rather fitting to find myself writing about the Court, the Senate, and the Court
Commission in the Harvard Journal of Law & Public Policy. Many years ago, as a student at
Harvard Law School, I wrote a paper on the Senate and judicial nominations, which the JLPP
later published.2 In those years, Senate Democrats’ filibusters against President Bush’s judicial
nominations spurred him to insist, “[t]he Senate has a Constitutional obligation to vote up or
down on a President’s judicial nominees.”3
I liked President Bush’s judicial nominations, so I instinctively agreed with his
constitutional point and set out to write a paper accordingly. But before long, my research
brought me to a different conclusion: far from obligating the Senate to vote (a proposal that the
constitutional convention specifically considered but rejected), the Constitution places the
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burden upon presidents to convince senators to vote for their judicial and executive
nominations.4 And for good reason.5
When Justice Scalia died unexpectedly in 2016, the ensuing events put this fundamental
constitutional question—of the powers of the Senate and the President, and the future of the
Court—front and center in our politics for nearly a year. The Senate, controlled by Republicans,
did not act on President Obama’s nomination of Merrick Garland, waiting instead until President
Trump’s post-election nomination of Neil Gorsuch.6 And critics, in turn, accused Republicans of
“stealing” a Supreme Court seat.7
The Court Commission’s report briefly recounts those events and some of the
arguments.8 And it also recounts another way in which the Senate’s advice and consent power is
implicated by efforts to restructure the Court. The report explains how any effort to impose new
term limits on Justices—for example, 18-year terms, so that a nine-Justice court would see a new
vacancy every other year—would necessarily require a concomitant change to the Senate’s role
in the appointment of new Justices9, so that the Senate could no longer present a serious obstacle
to the President’s appointment of new Justices.10
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The fact that term limits would almost necessarily require a reduction in the Senate’s role
is the main reason why I changed my mind on term limits, as I explained at the end of the
Commission’s work in my concurring statement.11 More broadly, my time on the Commission
helped me to better understand that current political fights over the Court are, at their heart,
arguments about the role of the Senate and the Presidency in our constitutional republic.
There seems to be a strongly held view, among Court-focused activists and perhaps much
of the politically aware public, that Supreme Court appointments are simply a perk of the
presidency. We see it when partisan activists demand that Supreme Court justices retire simply
to open a new seat for the current president.12 We saw this in the debates surrounding the 2016
vacancy, animated by the presumption that it is unfair for the Senate not to fill a vacant Supreme
Court seat.13 We also see it in the debates about Supreme Court term limits, when advocates for
term limits argue that a regular schedule of vacancies and appointments is necessary to eliminate
“the variation in the number of each President’s opportunities to nominate a Justice[;]” their
premise is that it is inherently unfair for one President to appoint more Justices per four-year
term than others.14 As the Court Commission’s report recounted, “proponents of term limits do
not seek partisan balance” on the Court, but “if a party wins the White House more often, its
Presidents should have the opportunity to nominate more Justices,” and “parties that lose
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[presidential] elections” should not “have outsized impact on who sits on the Court and on its
general direction.”15
We are well accustomed to warnings about the overgrowth of presidential power. We are
all too familiar with the dangers of Presidents overstepping their constitutional bounds,
encroaching upon the other branches. We also know that too often Congress gives power away to
the executive branch, in ways that advance Congress’s modern political incentives yet undermine
the constitutional order. And we see this all in both domestic and foreign affairs.16
The new Court-packing or term-limit arguments present the same dangers. Criticism of
the Senate’s inaction on the Garland nomination; proposals to reduce the Senate’s confirmation
power in order to facilitate term limits; and the presumption that fairness requires Supreme Court
vacancies to be mapped on to presidential political calendars all treat the Supreme Court as little
more than the echo of presidential elections. It treats presidential elections as the only elections
that genuinely matter.
Today our major constitutional crisis is not a domineering Congress, but a desiccated
one. We cannot afford for Congress to cede still more power to the presidency; rather, we need
Congress to reassert its proper constitutional roles. And especially so for the Senate, the part of
Congress that was created to be less impassioned, more statesmanlike.17 For the sake of our
constitutional system, we need to resist this latest instinct toward the imperial presidency and
learn once again to respect the Senate’s crucial role in the appointments process.
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