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INTRODUCTION
In 1865, the United States tried and convicted several people for
conspiracy to assassinate under a statute giving jurisdiction for
offenses against the law of war to military commissions.1 One
hundred and forty years later, the Supreme Court set aside a mili‐
tary commission’s conspiracy conviction under a similar law on
the grounds that conspiracy to violate the law of war is not an of‐
fense against the law of war.2 The relevant statutory language re‐
mained the same, but international law had changed. Congress
pegged the statute to international law, so the statute no longer
authorized prosecutions for conspiracy in military commissions.
But suppose that Congress had instead proscribed particular
law‐of‐war offenses, including conspiracy. This hypothetical
statute would have mirrored international law in 1865 but not
in 2005. Does Congress still have the power to define and pun‐
ish conspiracy as an offense against the law of nations, or did
Congress lose this power when international law changed?
1. See General Court‐Martial Order No. 356 (1865), reprinted in 6 A COMPILATION
MESSAGES AND PAPERS OF THE PRESIDENTS, 1789–1897, at 342, 342 (James
Richardson ed., 1901) [hereinafter PRESIDENTS’ PAPERS].
2. Hamdan v. United States, 548 U.S. 557, 611–12 (2006).

OF THE

No. 2]

Define and Punish Clause

419

The answer to this question turns on whether Congress enjoys a
separate power to define offenses against the law of nations, and if
so, how broad that power is.3 This issue matters. The govern‐
ment’s power to try Guantanamo detainees in military commis‐
sions depends in part on the scope of the Define and Punish
Clause. 4 A lurking yet expansive criminal punishment power
would also allow Congress to undo some of the Supreme Court’s
recent federalism decisions. To take just one example, if the clause
allows Congress to enact civil sanctions as well as criminal ones, a
new Violence Against Women Act might be sustained as punish‐
ing international human rights violations.5
This Articles argues that Congress possesses a separate
and broad power to define the offenses against the law of na‐
tions that it chooses to punish. Congress may criminalize
private conduct that does not itself violate the law of na‐
tions. In fact, the Define and Punish Clause empowers Con‐
gress to criminalize any conduct if the United States has any
obligation to suppress that conduct under either an extant or
developing rule of customary international law.
This view swims against the tide of scholarly6 and judicial7
opinion and implies that Congress has not made use of a signif‐

3. This Article uses the modern spelling of the word “offenses” for consistency.
“The law of nations,” for the purposes of this Article, is interchangeable with
“public international law.” See WILLIAM R. CASTO, FOREIGN AFFAIRS AND THE
CONSTITUTION IN THE AGE OF FIGHTING SAIL 3 (2006). This Article generally uses
the phrase “the law of nations” when referring to international law in the late‐
eighteenth and early‐nineteenth centuries, and “international law” for references
to the late‐nineteenth century through the present.
4. See Al Bahlul v. United States, 792 F.3d 1, 15 (D.C. Cir. 2015), rev’d on other
grounds 840 F.3d. 757 (en banc). The en banc D.C. Circuit disagreed on the
grounds for reversing the panel’s decision. Only one judge on the D.C. Circuit
argued that Congress has an extensive power to define offenses against the law of
nations. See id. at 759 (Henderson, J., concurring).
5. See generally Beth Stephens, Federalism and Foreign Affairs: Congress’s Power to
‘Define and Punish . . . Offenses Against the Law of Nations’, 42 WM. & MARY L. REV.
447, 547–48 (2000); Michael T. Morley, The Law of Nations and the Offenses Clause of
the Constitution: A Defense of Federalism, 112 YALE L.J. 109 (2002).
6. See Eugene Kontorovich, Discretion, Delegation, and Defining in the Constitu‐
tion’s Law of Nations Clause, 106 NW. U.L. REV. 1675, 1682 (2012); Charles D. Siegal,
Deference and Its Dangers: Congress’ Power to “Define . . . Offenses Against the Law of
Nations”, 21 VAND. J. TRANSNAT’L L. 865, 873–79 (1988). But see Michael Stokes
Paulsen, The Constitutional Power to Interpret International Law, 118 YALE L.J. 1762,
1809–10 (2009).
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icant source of constitutional authority. But the Constitution’s
text and structure, early constitutional history, Supreme Court
precedent, and foreign relations law all point in favor of inter‐
preting the Define and Punish Clause broadly. This Article ad‐
dresses each source of evidence in turn. Section I argues from
the Constitution’s text that Congress enjoys a separate power to
define the offenses against the law of nations that it punishes.
Sections II–V then flesh out the scope of that power. Section II
demonstrates that the Framers and early political leaders be‐
lieved that the power to define offenses against the law of na‐
tions included the power to create new offenses that other
countries did not recognize. Section III shows that early Ameri‐
can neutrality law punished offenses against the law of nations
that were not recognized as such under international law. Sec‐
tion IV examines the Supreme Court’s analysis of the Define
and Punish Clause. The few cases on the subject suggest that
Congress’s power to define is not pegged to international law.
Part V adds a foreign‐relations‐law perspective and explains
the specific conditions that must exist before Congress may en‐
act criminal legislation under the Define and Punish Clause.
I.

TEXT

The Constitution’s text and structure suggest that Congress
enjoys a power to define offenses against the law of nations sepa‐
rate from its power to punish those offenses. This Section, how‐
ever, does not flesh out how broad this power is—Sections II–V
cover that. This Section argues only that Congress has a sepa‐
rate power to define.
A.

Surplusage and structure

The text and structure of the Constitution provide two inde‐
pendent reasons to believe that Congress has a power to define sep‐
arate from its power to punish. First, consider the clause itself: “The
Congress shall have Power . . . To define and punish Piracies and
Felonies committed on the high Seas, and Offences against the
Law of Nations.”8 If the Define and Punish Clause gave Congress
7. See Al Bahlul, 792 F.3d at 15; United States v. Bellaizac‐Hurtado, 700 F.3d 1245,
1249 (11th Cir. 2012). But see United States v. bin Laden, 92 F. Supp. 2d 189, 220
(S.D.N.Y. 2000).
8. U.S. CONST., art. I, § 8.
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no powers apart from a power to punish, then the words “define
and” would be superfluous.9 The Supreme Court made this point
in an 1820 case concerning the Define and Punish Clause.10 Read‐
ing the Define and Punish Clause as giving Congress a separate
power to define avoids this surplusage problem.
That problem would not exist if the Framers attached little
importance to the phrase “define and punish” and used it as a
single, legally redundant phrase, like “aid and abet” today.11
But the Philadelphia Convention chose the words with care
and settled on the phrase “define and punish” only after debat‐
ing the precise wording. The Committee of Style had originally
drafted the clause as, “To define & punish piracies and felonies
on the high seas, and punish offenses against the law of na‐
tions.”12 Gouverneur Morris, who spoke the most at the Con‐
vention and was likely most responsible for the text’s final
style,13 changed the clause to its current form by proposing to
strike the second “punish,” giving Congress the power to de‐
fine offenses against the law of nations too. But his motion only
passed by a six‐to‐five vote (the Convention voted by state del‐
egations, not individual delegates). 14 This one‐vote margin
would be hard to explain if the Framers considered the power to
define and punish to be no different than the power to punish.
Second, two other constitutional provisions give Congress
authority to penalize private acts, but neither give Congress the
power to define those offenses. Congress has the “Power . . . To
provide for the Punishment of counterfeiting the Securities and
9. Cf. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 174 (1803) (“It cannot be pre‐
sumed that any clause in the constitution is intended to be without effect . . . .”).
10. See United States v. Smith, 18 U.S. 153, 158 (1820) (“The power given to Con‐
gress is not merely ‘to define and punish piracies;’ if it were, the words ‘to define,’
would seem almost superfluous, since the power to punish piracies would be held
to include the power of ascertaining and fixing the definition of the crime.”).
11. Draft criminal legislation at the time of the Framing, for example, sometimes
used variants of the phrase “define and punish” as a matter of course. See, e.g., S.
JOURNAL 108 (Jan. 27, 1790) (“Proceeded to the second reading of the ‘bill defining
the crimes and offences that shall be cognizable under the authority of the United
States, and their punishment;’ . . . .”).
12. 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 614–15 (Max Far‐
rand ed., 1911) [hereinafter FARRAND’S RECORDS].
13. See MICHAEL J. KLARMAN, THE FRAMERS’ COUP: THE MAKING OF THE UNITED
STATES CONSTITUTION 15 n.* (2016).
14. See 2 FARRAND’S RECORDS, supra note 12, at 614–15. For a more thorough
discussion of this episode, see infra notes 51–63.
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current Coin of the United States”15 and the “Power to declare
the Punishment of Treason,” 16 but not the power to define
those offenses. That difference in language suggests that Con‐
gress has more discretion in defining offenses against the law
of nations than it has in defining counterfeiting and treason.17
Of course, selective enumeration sometimes implies nothing.
For instance, the Constitution only enumerates three criminal
punishment powers, yet Congress, pursuant to the Necessary and
Proper Clause, may punish unenumerated offenses with “some
relation to the execution of a power of Congress, or to some mat‐
ter within the jurisdiction of the United States.”18 The Framers
likely enumerated criminal punishment powers out of fear that
the authority to punish those acts might not be incidental to Con‐
gress’s other powers.
But selective enumeration of the power to define is different.
The power to punish any offense presupposes the power to define
what conduct is criminal. Enumerating the power to define would
been unnecessary unless the Framers thought the power to define
vested Congress with greater creative powers than the power to
punish. The Define and Punish Clause, therefore, likely provides
Congress with a separate power to define piracy, felonies on the
high seas, and offenses against the law of nations.
B.

Alternative interpretations

Three alternative interpretations of the Define and Punish
Clause could undercut the preceding arguments. First, the
power to define might really be a duty to define. That is, the
word “define” might just prevent Congress from passing crim‐
inal laws that do not define offenses against the law of nations
clearly enough to give the people fair notice. Second, the De‐
fine and Punish Clause might be an anti‐common‐law provi‐
sion written to ensure that Congress takes responsibility for
15. U.S. CONST. art. I, § 8, cl. 6.
16. Id. art. III, § 3, cl. 2.
17. Cf. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 195 (1824) (“[E]numeration pre‐
supposes something not enumerated.”); Akhil Reed Amar, Intratextualism, 112
HARV. L. REV. 747, 748 (1999) (“In deploying [intratextualism], the interpreter tries
to read a contested word or phrase that appears in the Constitution in light of
another passage in the Constitution featuring the same (or a very similar) word or
phrase.”).
18. Bond v. United States, 134 S. Ct. 2077, 2086 (2014) (quoting United States v.
Fox, 95 U.S. 670, 672 (1878)).
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punishing these offenses through legislation rather than forcing
the judiciary to do so with common law crimes. Third, perhaps
the power to define is really a power to provide a national def‐
inition for offenses against the law of nations that is binding on
the states if they decide to punish the same conduct.
But these possible interpretations are probably wrong. First,
the Constitution describes the power to define as a “power,”
not a duty, implying that it gives Congress “Command; author‐
ity; dominion.” 19 Like the Necessary and Proper Clause, the
Define and Punish “[C]lause is placed among the powers of
congress, not among the limitations on those powers[,]” and
“[i]ts terms purport to enlarge, not to diminish the powers
vested in the government.” 20 This interpretation would also
make the power to define superfluous because Congress al‐
ready has this duty under the Due Process Clause.21 Finally, in
United States v. Smith, Justice Livingston argued in a dissent in
favor of the duty‐to‐define interpretation, but no Justice joined
his opinion.22 A majority of the Supreme Court held that the
power to define does not imply an obligation to define these
offenses with greater specificity than ordinary crimes.23
Nothing in the historical record suggests that the clause was
meant to preclude federal common law crimes either. In 1793,
the Washington administration prosecuted Americans for of‐
fenses against the law of nations, even though no statute pro‐
hibited the conduct in question.24 Further, when the Supreme
Court held in 1812 that there was no federal common law of
crimes, it relied on entirely different grounds.25 The Define and
Punish Clause would therefore be superfluous if it merely
barred federal common law crimes. Finally, there is no histori‐
cal evidence in support of this interpretation.
Nor does the Define and Punish Clause take away any power
from the states. There is no evidence from the Framing to suggest
that the clause was intended to harmonize state criminal legisla‐
19. Power, 2 SAMUEL JOHNSON, A DICTIONARY OF THE ENGLISH LANGUAGE (6th
ed. 1785).
20. McCulloch v. Maryland, 17 U.S. 316, 419, 420 (1819).
21. See, e.g., Johnson v. United States, 135 S. Ct. 2551, 2556 (2015).
22. See 18 U.S. 153, 164–83 (1820) (Livingston, J., dissenting).
23. See id. at 156–63 (majority opinion).
24. See infra note 154 and accompanying text.
25. See United States v. Hudson & Goodwin, 11 U.S. 32, 32 (1812).
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tion. The Framers, in fact, added the clause because many states
did not criminalize these offenses at all.26 Additionally, the clause
is listed alongside provisions giving Congress power in Article I,
Section 8 and not Section 10, which limits state power. Finally, in
1887, the Supreme Court in United States v. Arjona rejected this
interpretation and made clear that states can define and punish
law‐of‐nations offenses differently than Congress.27
Because these other interpretations are unpersuasive, the
Constitution’s text suggests that Congress enjoys a separate
power to define offenses against the law of nations.
II.

EARLY CONSTITUTIONAL HISTORY

Turning to early constitutional history, there are four inde‐
pendent reasons why the power to define offenses against the
law of nations affords Congress significant discretion. First, the
Framers understood the power to define to include the power
to create new offenses. Second, the power to define must have
included the power to create new offenses because most “of‐
fenses against the law of nations” were indeterminate in the
late‐eighteenth century, and the Framers did not want legal
ambiguities to constrain Congress. Third, the Framers included
the Define and Punish Clause to give Congress the ability to
avoid international controversy. They probably would not
have wanted judges to second‐guess Congress’s understanding
of the law of nations because doing so could provoke foreign
policy crises. Fourth, the Framers believed that Congress had
an expansive power to define the other crimes mentioned in
the Define and Punish Clause.

26. See infra notes 65–71 and accompanying text.
27. 120 U.S. 479, 487 (1887). But see Smith v. Turner, 48 U.S. 283, 394 (1849). The
Turner Court thought that Congress had an exclusive power over these offenses
because “the [sovereign] nature of” the define and punish power, along with the
various other powers listed in Article I, Section 8, indicates that it was beyond
state jurisdiction. Id. The Court did not think the phrase “power to define” led to
this conclusion. Further, this language was dictum, id. at 393 (noting that the case
concerned Congress’s power to regulate commerce), and was later rejected by the
Court in Arjona. Arjona, which sustained a federal law criminalizing the counter‐
feiting of foreign currency, 120 U.S. at 487, was admittedly decided one hundred
years after the Constitution was drafted and Turner was decided sixty years after,
so neither is particularly helpful in clarifying original meaning.
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The definition of “define”

The Framers probably believed that the power to define includ‐
ed the power to create new offenses. Framing‐era dictionaries
give roughly the same definition to the verb “to define”: “To de‐
termine, to decide, to decree.”28 Congress, not judges or interna‐
tional law scholars, therefore has the power to determine, decide,
and decree what are “Piracies and Felonies Committed on the
high Seas, and Offences against the Law of Nations.”29
Notes from the Philadelphia Convention support this inter‐
pretation. The Committee of Detail originally drafted the clause
as, “To declare the law and punishment of piracies and felonies
committed on the high seas . . . and of offenses against the law
of nations . . . .”30 After a separate motion replaced “declare the
law and punishment” with “punish,” James Madison and Ed‐
mund Randolph moved to change “punish” to “define and
punish.”31 Gouverneur Morris objected. He “prefer[red] desig‐
nate to define, the latter [‘define’] being as he conceived, limited
to the preexisting meaning.”32 Madison and Randolph’s motion
passed after others reassured Morris that “define” was “appli‐
cable to the creating of offenses also, and therefore suited the
case both of felonies & of piracies.”33
28. Define, 1 JOHNSON, supra note 19. Another used Johnson’s definition but
added “to explain a thing by its qualities; to circumscribe; to mark the limit.” De‐
fine, THOMAS SHERIDAN, A COMPLETE DICTIONARY OF THE ENGLISH LANGUAGE
(2d ed. 1789). Thus, Congress, not the courts, should have the power to “explain
[offenses against the law of nations] by [their qualities],” “circumscribe” them,
and “mark [their] limits.”
29. Cf. Nixon v. United States, 506 U.S. 224, 231 (1993) (“‘Sole’ is defined as ‘hav‐
ing no companion,’ ‘solitary,’ ‘being the only one,’ and ‘function‐
ing . . . independently and without assistance or interference.’ If the courts may
review the actions of the Senate to determine whether that body ‘tried’ an im‐
peached official, it is difficult to see how the Senate would be ‘function‐
ing . . . independently and without assistance or interference.’” (citations omit‐
ted)).
30. 2 FARRAND’S RECORDS, supra note 12, at 177, 182.
31. Id. at 315–16.
32. Id. at 316.
33. Id. In a recent case, the United States Court of Appeals for the Eleventh Cir‐
cuit interpreted this exchange differently. In the court’s telling, nobody else at the
Convention wanted Congress to have the power to create new offenses. See Unit‐
ed States v. Bellaizac‐Hurtado, 700 F.3d 1245, 1250 (11th Cir. 2012) (“Morris sug‐
gested that they should use the word ‘designate’ as opposed to ‘define’ because he
felt that ‘define’ was limited to the preexisting meaning of felonies. But the dele‐
gates rejected this motion and adopted Madison and Randolph’s proposal to in‐
sert the more limited word ‘define.’” (citations omitted)). But the court seems to
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Finally, the Framers believed that giving Congress the power
to define treason could lead to Congress inventing new varie‐
ties of treason.34 Madison explained in Federalist No. 43 that the
Constitution “insert[ed] a constitutional definition of the
crime” to prevent Congress from creating “new‐fangled and
artificial treasons.”35 If the Framers believed the power to de‐
fine treason would allow the creation of “new and artificial
treasons,” they probably thought the power to define offenses
against the law of nations would allow Congress to do the
same thing. They also understood, as Eugene Kontorovich ar‐
gues, that the power to define treason “could be a means to
oppress the citizen.” 36 Alexander Hamilton accordingly de‐
scribed the Constitution’s treason definition as an important
rights protection in Federalist No. 84.37 So the Framers probably
knew that giving Congress a power to define offenses against
the law of nations could also threaten liberty.38 An Antifederal‐
have mischaracterized the debate. It left out the Convention’s reassurances that
“define” was “applicable to the creating of offenses also.” Omitting that part of
the story completely changes its meaning. Eugene Kontorovich likewise writes
that “[t]he response to Morris was that creating new crimes would only be appro‐
priate for felonies, but not piracies.” Kontorovich, supra note 6, at 1700 (footnotes
omitted). But the delegates actually said that the power to designate “suited the
case both of felonies & of piracies.” 2 FARRAND’S RECORDS, supra note 12, at 316
(emphasis added).
A more serious objection is that the debate over this motion consists solely of
Morris’s concern and the response to him. The delegates may have had little to
say on this issue because they agreed with Morris, or because they attached little
importance to the clause. Additionally, “others” told Morris that the word “de‐
fine” allowed for the creation of new offenses, but we have no idea who these
“others” were, nor do we know if everyone at the Convention agreed. But if the
notes are accurate, this episode shows that the Framers gave Congress a power to
define the crimes listed because it wanted Congress to have the authority to create
new types of piracies, felonies on the high seas, and offenses against the law of
nations.
34. See U.S. CONST. art. I, § 3, cl. 1.
35. THE FEDERALIST NO. 43, at 240 (James Madison) (E.H. Scott ed., 1894).
36. Kontorovich, supra note 6, at 1704.
37. THE FEDERALIST NO. 84, at 467 (Alexander Hamilton) (E.H. Scott ed., 1894)
(“[T]he Constitution proposed by the convention contains, as well as the constitu‐
tion of this State, a number of such provisions [guaranteeing rights] . . . Section 3,
of the same article—‘Treason against the United States shall consist only in levy‐
ing war against them, or in adhering to their enemies, giving them aid and com‐
fort.’”).
38. See also Siegal, supra note 6, at 867 (“The participants in the debates over the
ratification of the Constitution did not overlook the possibility that Congress,
acting under the offenses clause, might infringe individual rights. But there is no
evidence that this alarmed them generally.” (footnotes omitted)). Kontorovich
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ist even called attention to the danger of allowing Congress to
define offenses against the law of nations: Congress might use
this power to limit free speech.39 Notably, a Federalist article
responding to this concern did not argue that Congress had no
such power, only that this hypothetical was unlikely.40 But de‐
spite such concerns about the breadth of this power, the Consti‐
tution was ratified.
B.

The power to punish vaguely defined offenses

In a recent case, the United States Court of Appeals for the
Eleventh Circuit suggested that Congress may not, pursuant to
the Define and Punish Clause, punish offenses against the law
of nations that did not exist in 1789.41 Some in Congress in the
nineteenth century made this same argument.42 This interpreta‐
tion of the Define and Punish Clause is almost certainly incor‐
rect. In 1787, very few offenses against the law of nations were
clearly defined. The Framers likely gave Congress the power to
define because they wanted Congress to have the authority to
punish more than just the small set of clearly established of‐
draws a different conclusion: Congress does not enjoy a broad power to define
because “where the defining power is given in reference to an external standard,
it was understood to be strictly limited to that standard.” Kontorovich, supra note
6, at 1704. However, the Constitution did not define treason “in reference to an
external standard”—it provided an internal definition. And regardless, there was
no external standard defining offenses against the law of nations at the time of the
Framing. See infra notes 56–57 and accompanying text. So even if the Framers be‐
lieved that a “defining power [] given in reference to an external standard . . . [is]
strictly limited to that standard,” they probably would have still thought that
Congress had the power to define new offenses against the law of nations because
there was no external standard for those offenses.
39. See Cincinnatus I: To James Wilson, Esquire, N.Y.J., Nov. 1, 1787, reprinted in 19
THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 160, 163
(John P. Kaminski et al. eds., 2009) [hereinafter DHRC] (“[T]he proposed Congress
are empowered—to define and punish offences against the law of nations—mark
well, Sir, if you please—to define and punish. Will you, will any one say, can any
one even think that does not comprehend a power to define and declare all publi‐
cations from the press against the conduct of government, in making treaties, or in
any other foreign transactions, an offence against the law of nations?”).
40 . See Anti‐Cincinnatus, HAMPSHIRE GAZETTE, Dec. 19, 1787, reprinted in 5
DHRC, supra note 39, at 36, 39 (“Have we the least possible ground of fear, that
the United States in some future period will enter in their public treaties an article
to injure the liberty of the press? What concern have foreign nations with the lib‐
erty or restraint of the American press?”).
41. See United States v. Bellaizac‐Hurtado, 700 F.3d 1245, 1253 (11th Cir. 2012).
42. See CONG. GLOBE APP’X, 27th Cong., 2d Sess. 619 (1842) (statement of Sen.
Walker).
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fenses against the law of nations. They did not want ambiguity
in international law to constrain Congress’s powers.
International law was hazy in the late‐eighteenth and early‐
nineteenth centuries. Chief Justice John Marshall acknowl‐
edged the inherent uncertainties of divining the “unwritten”
law of nations in 1815, noting that countries’ interpretations
often differ on the subject.43 No state even attempted to codify
the law of war, a branch of the law of nations, until 1863, and
even then, much of it lacked detail compared to present day.44
The Framers did not intend to limit Congress to punishing
the few offenses that were well established at the time. Black‐
stone’s chapter on “Offenses Against the Law of Nations” lists
only three “principal offenses”: “1. Violation of safe‐conducts;
2. Infringement of the rights of ambassadors; and, 3. Piracy.”45
The first category included “acts of hostilities against such as
are in amity, league, or truce with us, who are here under a
general implied safe‐conduct.”46 If the Framers wanted to limit
the Define and Punish Clause to Blackstone’s offenses, they
might have just listed them individually. The clause mentions
piracy by name, after all. It would have been easy to list the
other two “principal offenses”47 as well. That the Framers chose
the umbrella term “offenses against the law of nations” implies
that the clause allows Congress to punish more than the clearly
illegal offenses Blackstone mentions. Additionally, the Define
and Punish Clause originated as a Continental Congress reso‐
lution specifying several offenses the Congress wanted states to
punish (under the Articles of Confederation, Congress had no
power to pass this sort of criminal legislation). The resolution
referenced one offense not mentioned in Blackstone: “infrac‐
tions of treaties and conventions to which the United States are
a party.”48 But the delegates to the Continental Congress did
not think their list exhaustive. They only mentioned the ones

43. Thirty Hogsheads of Sugar v. Boyle, 13 U.S. 191, 198 (1815).
44. See JOHN FABIAN WITT, LINCOLN’S CODE: THE LAWS OF WAR IN AMERICAN
HISTORY 372–73 (2012); Howard S. Levie, History of the law of war on land, INT’L
REV. RED CROSS No. 838 (June 30, 2000), https://www.icrc.org/eng/resources/
documents/article/other/57jqhg.htm [https:// perma.cc/3TUH‐LWSC].
45. 4 WILLIAM BLACKSTONE, COMMENTARIES *68.
46. Id.
47. Id.
48. 21 J. CONTINENTAL CONG. 1781, at 1136–37 (Gaillard Hunt ed., 1912).
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“which are most obvious.”49 The Framers likely had these “ob‐
vious” offenses in mind but did not list them in the Constitu‐
tion, nor did they make the clause refer to “obvious” offenses
against the law of nations.50
Records from the Philadelphia Convention, in fact, suggest
that the clause empowers Congress to punish non‐obvious of‐
fenses. As the Convention entered its final month, the Define
and Punish Clause gave Congress only the power to punish of‐
fenses against the law of nations.51 As mentioned earlier, Gou‐
verneur Morris then moved to “let [offenses against the Law of
Nations] be definable as well as punishable.”52 James Wilson, a
future Supreme Court Justice, fought the change: “To pretend to
define the law of nations which depended on the authority of all
the Civilized Nations of the World, would have a look of arro‐
gance that would make us ridiculous.”53 Morris responded, “The
word define is proper when applied to offences in this case; the
law of nations being often too vague and deficient to be a rule.”54
The Convention passed Morris’s motion, leaving the clause as
currently written. Thus, many or most of the delegates probably
intended to empower Congress to define and punish offenses
against the law of nations that might not be well established un‐
der international law.55 In the 1820 case of United States v. Smith,
Justice Joseph Story likely drew on this episode when explaining
that Congress has the power to define international law precise‐
ly because so much of international law is ambiguous. 56 No
“public code recognised by the common consent of nations” ex‐
isted that “completely ascertained and defined” offenses against
the law of nations. Thus, “there is a peculiar fitness in giving the
power to define as well as to punish; and there is not the slight‐

49. Id. at 1137.
50. But see Kontorovich, supra note 6, at 1696 (suggesting that the Define and
Punish Clause was intended to only cover the “subset of international wrongs”
that concerned the Continental Congress).
51. 2 FARRAND’S RECORDS, supra note 12, at 595.
52. Id. at 614 (emphasis in original).
53. Id. at 615 (emphasis in original).
54. Id. (emphasis in original).
55. See Al Bahlul v. United States, 792 F.3d 1, 44 (D.C. Cir. 2015) (Henderson, J.,
dissenting), rev’d on other grounds 840 F.3d. 757 (en banc); Al‐Bihani v. Obama, 619
F.3d 1, 13 (D.C. Cir. 2010) (en banc) (mem.) (Kavanaugh, J., concurring).
56. 18 U.S. (5 Wheat.) 153, 159 (1820).
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est reason to doubt that this consideration had very great weight
in producing the phraseology in question.”57
Several scholars have argued that the Morris‐Wilson ex‐
change suggests a limit to the power to define: Congress may
clarify offenses against international law but may not invent
new offenses.58 An 1805 speech from Senator John Quincy Ad‐
ams59 and an 1865 Attorney General Opinion made this same
distinction.60 The Define and Punish Clause did not give Con‐
gress “power to innovate upon those laws,” Adams explained,
because “the Legislature of one individual in the great com‐
munity of nations has no right to prescribe rules of conduct
which can be binding upon all.”61
But this interpretation is probably wrong. Wilson’s objection
that Congress would look “ridiculous” if it tried to unilaterally
change the law of nations is tangential to the issue at hand. As
Kontorovich explains, there is a “difference between a constitu‐
tional power to ‘define . . . the law of nations’ and an attempt to
actually tinker with the law of nations itself.” 62 When
“[i]ncorporated into the Constitution, the law of nations is no
longer a body of rules for the conduct of countries but an enu‐
merated legislative power. When Congress uses this power, the
law of nations per se is unaffected . . . .”63 The Wilson‐Morris
debate therefore shows only that Congress may define and
punish offenses against the law of nations that lack clear defini‐
tions under international law.

57. Id.; see also Al Bahlul, 792 F.3d at 44 (Henderson, J., dissenting). To be clear,
Justice Story’s opinion from 1820 in Smith is relevant not because it sheds light on
Madison’s beliefs in 1787. Rather, it simply reflects an accurate description of the
law at both his and Madison’s time.
58. See, e.g., Kontorovich, supra note 6, at 1702. But see Howard S. Fredman,
Comment, The Offenses Clause: Congress’ International Penal Power, 8 COLUM. J.
TRANSNAT’L L. 279, 289 (1969).
59. 15 Annals of Cong. 150 (1805).
60. See Military Commissions, 11 Op. Atty. Gen. 297, 299 (1865); see also Stephen
Vladeck, The Laws of War as a Constitutional Limit on Military Jurisdiction, 4 J. NAT’L
SECURITY L. & POL’Y 295, 331 (2010).
61. 15 ANNALS OF CONG. 150 (1805) (statement of Sen. Adams).
62. Kontorovich, supra note 6, at 1702 n.129.
63. Id.
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The clause’s purpose

States under the Articles of Confederation did not adequate‐
ly criminalize offenses against the law of nations.64 The Framers
included the Define and Punish Clause to fix this problem.
Therefore, they likely intended to give Congress sufficient flex‐
ibility in deciding what offenses it wished to punish. Other‐
wise, the judiciary could provoke an international crisis if it
disagreed with Congress’s interpretation of international law.
The Define and Punish Clause remedied a specific deficiency
in the Articles of Confederation. A French diplomat was as‐
saulted in Philadelphia, and while his assailant was eventually
convicted in a Pennsylvania court, delegates to the Congress
expressed concern that most states lacked civil and criminal
remedies for these sorts of offenses against the law of nations.65
Failure to punish such a gross violation of the law of nations
provided just cause for war.66 As mentioned earlier, the Conti‐
nental Congress had no such power. For this reason, Jefferson
encouraged Madison to push the Virginia legislature to adopt
legislation punishing offenses against the law of nations like
the assault in Philadelphia.67 Congress also received reports of
Americans seizing Spanish property, which many considered
to be offenses against the law of nations because the United
States was at peace with Spain.68 In the last of these incidents,
the Virginia state government initially announced its intention
to prosecute Virginians responsible for the attack.69 But Gover‐
nor Edmund Randolph later expressed concern to Madison

64. See, e.g., Jonathan Hafetz, Policing the Line: International Law, Article III, and
the Constitutional Limits of Military Jurisdiction, 2014 WIS. L. REV. 681, 709–10.
65. 27 J. CONTINENTAL CONG. 1784, at 478, 502–03, 564–65 (Gaillard Hunt ed.,
1928).
66. See 4 EMER DE VATTEL, THE LAW OF NATIONS, OR, PRINCIPLES OF THE LAW OF
NATURE, APPLIED TO THE CONDUCT AND AFFAIRS OF SOVEREIGNS § 81 (Joseph
Chitty ed., 1863) (1758); see also Sosa v. Alvarez‐Machain, 542 U.S. 692, 715 (2004).
67. See Letter from Thomas Jefferson to James Madison (May 25, 1784), in 8 THE
PAPERS OF JAMES MADISON 42, 43 (Robert A. Rutland & William M. E. Rachal eds.,
1973) [hereinafter MADISON’S PAPERS]; see also infra Section III.A.1 (describing this
theory in greater detail).
68. See 32 J. CONTINENTAL CONG. 1784, at 190 n.3 (Roscoe E. Hill ed., 1936); 24 J.
CONTINENTAL CONG. 1783, at 227–28 (Gaillard Hunt ed., 1922); 14 J. CONTINENTAL
CONG. 1779, at 857 (Worthington Chauncey Ford ed., 1909).
69. See 4 JOURNALS OF THE COUNCIL OF THE STATE OF VIRGINIA 47 (Feb. 28, 1787).

432

Harvard Journal of Law & Public Policy

[Vol. 40

that state law might not criminalize these attacks.70 Shortly af‐
ter, and just a month before the Philadelphia Convention be‐
gan, Madison composed a list of “Vices of the political system
of the U. States.” “Violations of the law of nations and of trea‐
ties” was the third item.71 The Framers thus believed that this
failure to punish private actors’ violations of international law
posed a real national security threat and wanted the new Con‐
stitution to fix this problem.
For this reason, Randolph argued in the first week of the Phila‐
delphia Convention that Congress must have the power to ensure
that “infractions of treaties or of the law of nations . . . be pun‐
ished.”72 Madison, who had originally informed Randolph about
the attack on the Spanish,73 concurred: “The files of Congs. con‐
tain complaints already, from almost every nation with which
treaties have been formed.”74 At some point “rupture with other
powers” would result because “[t]he existing confederacy does
[not] sufficiently provide against this evil.”75
Notably, the Define and Punish Clause intruded on tradi‐
tional state prerogatives. Before the Constitution was ratified,
local authorities were responsible for punishing offenses
against the law of nations.76 And this fact does not seem to have
been lost on the public. A 1785 letter to John Dickinson, then
the President of Pennsylvania (and later a delegate to the Phil‐
adelphia Convention representing Delaware), expressed con‐
cern that national “laws for punishing the infractions” against

70. See Letter from James Madison to Edmund Randolph (Apr. 8, 1787), in 9
MADISON’S PAPERS, supra note 67, at 368, 368 (referencing Randolph’s letter). Ran‐
dolph’s letter itself seems to have been lost. See 9 MADISON’S PAPERS, supra note
67, at 313.
71. See James Madison, Notes (Apr. 1787), in 24 LETTERS OF DELEGATES TO CON‐
GRESS 265, 265–66 (Paul H. Smith ed., 1996).
72. 1 FARRAND’S RECORDS, supra note 12, at 19.
73. See Letter from James Madison to Edmund Randolph (Feb. 18, 1787), in 8
MADISON’S PAPERS, supra note 67, at 271, 273; Letter from James Madison to Ed‐
mund Randolph (Apr. 8, 1787), in 8 MADISON’S PAPERS, supra note 67, 368, 368–69.
74. 1 FARRAND’S RECORDS, supra note 12, at 316.
75. Id. (second alteration in original). Madison may also have had in mind inter‐
national law violations other than the attacks on the Spanish, such as southern
states’ interference with the payment of pre‐war debts to foreign nations, which
violated American treaties. See KLARMAN, supra note 13, at 349 n.§.
76. See supra notes 48–50 and accompanying text.
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the law of nations would “entrench[] too much on the sover‐
eignty of the several individual states.”77
Channeling Madison and Randolph’s speeches in Philadelph‐
ia, The Federalist Papers emphasized the importance of avoiding
foreign conflict. Madison discussed the Define and Punish
Clause explicitly in Federalist No. 42. Without this power, the na‐
tional government would have to rely on the states to punish
offenses against the law of nations. If the states refused, “any
indiscreet member [might] . . . embroil the Confederacy with
foreign nations.”78 Speaking in more general terms, Jay argued
that compliance with international law was “of high importance
to the peace of America . . . [T]his will be more perfectly and
punctually done by one National Government, than it could be
either by thirteen separate States . . . .”79 Finally, Hamilton said
that the Constitution properly granted federal courts jurisdiction
over lawsuits by foreigners because federal courts would be
more impartial. That was critical because “[t]he Union will un‐
doubtedly be answerable to foreign [p]owers for the conduct of
its members. And the responsibility for an injury, ought ever to
be accompanied with the faculty of preventing it.”80
Given this context, it seems doubtful that the Framers
thought Congress should be limited to punishing extant of‐
fenses against the law of nations. If even a few powerful Euro‐
pean countries had an idiosyncratic view of international law,
the United States might have every interest in abiding by their
interpretation to avoid conflict. Otherwise, a federal judge who
disagreed with Congress’s interpretation of international law
could once again force Congress to rely on the states to punish
acts that, if not suppressed, might lead to war.
D.

The power to define “felonies on the high seas” and “piracy”

Congress also has the power to “define and punish Piracies
and Felonies committed on the high Seas.” 81 Presumably, as
Kontorovich writes, “the word ‘define’ transitively conveys the
same power in regard to all three kinds of crimes in the sec‐
77. Letter from Charles Thomson to John Dickinson (July 19, 1785), in 22 LET‐
520, 521 (Paul H. Smith ed., 1995).
78. THE FEDERALIST NO. 42, at 233 (James Madison) (E.H. Scott ed., 1894).
79. THE FEDERALIST NO. 3, at 20–21 (John Jay) (E.H. Scott ed., 1894).
80. THE FEDERALIST NO. 80, at 435 (Alexander Hamilton) (E.H. Scott ed., 1894).
81. U.S. CONST. art. I, § 8, cl. 10.
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tion.”82 This section shows that Congress has significant discre‐
tion when defining felonies on the high seas and piracies. That
suggests that Congress has broad power to define offenses
against the law of nations too.
1.

Felonies

The Framers gave Congress the power to define “felonies on
the high Seas” because they did not want Congress to be lim‐
ited to punishing felonies as defined by English common law.
“Felonies” were not sufficiently defined by common law to
provide a good external reference point. Additionally, the
Framers (or at least Madison) did not want foreign law to limit
Congress’s powers. Both concerns applied just as much to of‐
fenses against the law of nations.
First, importing English felonies into American law would
prove impossible, Madison argued in Federalist No. 42, because
“[f]elony is a term of loose signification, even in the common
law of England.” 83 Common law and English statutory law
were also inconsistent in their enumeration of felonies.84 For
instance, Madison explained at the Philadelphia Convention,
Parliament considered “running away with vessels” a felony,
but common law treated it as a “breach of trust.”85 “The proper
remedy for all these difficulties was to vest the power proposed
by the term ‘define’ in the Natl. legislature.”86 Congress needed
the power to define “offenses against the law of nations” for
that same reason: international law was vague. No “public
code,” as Justice Story put it, “completely ascertained and de‐
fined” offenses against the law of nations.”87
Second, Madison did not think other countries’ domestic
laws should limit Congress’s power to define felonies. When he
and Randolph moved to give Congress the power to define pi‐
racies and felonies committed on the high seas at the Philadel‐
phia Convention, Wilson and Dickinson resisted. They be‐
lieved that Congress did not need a power to define because

82. Kontorovich, supra note 6, at 1719.
83. THE FEDERALIST NO. 42, at 233 (James Madison) (E.H. Scott ed., 1894).
84. See id.
85. 2 FARRAND’S RECORDS, supra note 12, at 316.
86. Id.
87. United States v. Smith, 18 U.S. (5 Wheat.) 153, 159 (1820).
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felonies were sufficiently defined at common law.88 But Madi‐
son did not want English law to limit the clause. “[N]o foreign
law should be a standard farther than is expressly adopt‐
ed . . . .” 89 Federalist No. 42 explains why: Making “any other
nation[‘s law] . . . a standard for the proceedings of” the United
States would be “dishonorable and illegitimate.” 90 Madison
made the same point when discussing the Define and Punish
Clause in Virginia’s ratifying convention. Even though “felo‐
nies on the high seas” included piracy, the Constitution redun‐
dantly includes the word “piracy” as a “technical term of the
law of nations” to signal that English law would not set the
limits of Congressional power. 91 Making this clear was im‐
portant because incorporating another country’s definition of
this crime into the Constitution would be “dishonorable.”92 The
clause instead authorizes Congress “to introduce [offenses] into
the laws of the United States.”93
Unless Congress had an expansive power to define offenses
against the law of nations, foreign law would limit Congress’s
powers, albeit indirectly. Courts often interpreted the law of
nations at the time of the Framing by consulting other nations’
domestic statutes and interpretations of international law. For‐
eign municipal legislation constituted evidence of “principles
of natural justice in which all the learned of every nation
agree,” which Blackstone claimed was the source of the law of
nations.94 Foreign practice also established “usage” or “the cus‐
tomary law of nations.”95 For this reason, Chief Justice Marshall

88. See 2 FARRAND’S RECORDS, supra note 12, at 316.
89. Id.
90. THE FEDERALIST NO. 42, at 233 (James Madison) (E.H. Scott ed., 1894).
91. The Virginia Convention, June 20, 1788, Debates, in 10 DHRC, supra note 39, at
163 (“Piracy is a word which may be considered as a term of the law of nations.
Felony is a word unknown to the law of nations, and is to be found in the British
laws, and from thence adopted in these states. It was thought dishonorable to
have recourse to that standard. A technical term of the law of nations is therefore
used, that we should find ourselves authorized to introduce it into the laws of the
United States.”) (statement of Mr. Madison).
92. Id.
93. Id.
94. 4 BLACKSTONE, supra note 45, at *67.
95. See Thomas Jefferson, Opinion on Offenses against the Law of Nations (Dec.
3, 1792), in 24 THE PAPERS OF THOMAS JEFFERSON 693, 693 (John T. Catanzariti ed.,
1990) [hereinafter JEFFERSON’S PAPERS]; 1 VATTEL, supra note 66, § 25; David L.
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often examined other countries’ laws and interpretations of in‐
ternational law, as did early Attorneys General Opinions.96 An
1820 House Committee Report thus recommended that Con‐
gress declare slave trading to be piracy in order to make it so
under international law. If more countries punished slave trad‐
ing as piracy, then the law‐of‐nations definition of piracy
would eventually encompass it.97 And courts today still look to
foreign law to interpret customary international law.98
If Congress must adhere to extant definitions under the law
of nations, then the Constitution would have indirectly made
foreign laws a limit on Congress’s power to define. Foreign law
would shape international law, which would influence Con‐
gress’s constitutional authorities. Because Madison did not ap‐
prove of foreign law limiting Congress’s power to define felo‐
nies, he probably would not have wanted foreign law to limit
Congress’s power to define offenses against the law of nations
either. Thus, Congress’s expansive power to define felonies
suggests it has an equivalent power to define offenses against
the law of nations.99
Sloss et al., International Law in the Supreme Court to 1860, in INTERNATIONAL LAW
(David L. Sloss et al. eds., 2011).
96. See, e.g., The Antelope, 23 U.S. 66, 115 (1825) (holding that slave trading is
not an offense against the law of nations as a matter of international law because
“[i]t has claimed all the sanction which could be derived from long usage, and
general acquiescence”); Immunities of Foreign Consuls, 2 Op. Att’y Gen. 725, 726
(1835) (“Vattel thinks [consuls] should be entitled to immunity from criminal
prosecution, but no nations do that.”).
97. See 36 ANNALS OF CONG. 2210 (1820); see also Eugene Kontorovich, The “De‐
fine and Punish” Clause and the Limits of Universal Jurisdiction, 103 NW. U.L. REV.
149, 195 (2009).
98. See, e.g., RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE
UNITED STATES § 103(2) (1987).
99. According to William Rawle’s treatise, “The power to define either may
have been introduced to authorize congress to qualify and reduce the acts which
should amount to either under common law.” WILLIAM RAWLE, A VIEW OF THE
CONSTITUTION OF THE UNITED STATES OF AMERICA 107 (2d ed. 1829) (emphasis
added). But this language indicates that Rawle was not certain he was right. And
his argument seems to be directly at odds with Madison’s discussion of this issue.
But see Kontorovich, supra note 6, at 1724.
Kontorovich points to a case, The Ulysses, which purportedly held that Congress
cannot punish misdemeanors on the high seas and later label them felonies. See id.
at 1722. A defense counsel made that argument, and the judge said during oral
argument (but not in an opinion) that he agreed with the attorney. See The Ulys‐
ses, 24 F. Cas. 515, 519 (C.C.D. Mass. 1800) (No. 14,330). But neither person was
talking about constitutional constraints. The counsel argued that an offense can be
a felony “either by common law, or by the statute.” Id. at 517. But to make an of‐
IN THE U.S. SUPREME COURT 9
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Piracies

The United States has consistently defined piracy more
broadly than international law does.100 Madison hinted in Fed‐
eralist No. 42 that Congress is not tied to the law‐of‐nations’
definition of piracy: “The definition of piracies might, perhaps,
without inconveniency, be left to the law of nations; though a
legislative definition of them is found in most municipal
codes.”101 Madison thus acknowledged that the power to define
piracy would be unnecessary if Congress wanted to stick to the
international‐law definition. Congress can probably depart
from it; otherwise, Congress would, in effect, have no power to
define piracy. His reference to municipal piracies is also sug‐
gestive, as many European states defined piracy more broadly
than did the law of nations.102 Given that piracy was one of the
few well‐defined offenses against the law of nations, it would
be surprising if Congress did not enjoy similar latitude when
defining more ambiguous ones.103
Congress exercised this discretion in the early Republic. Follow‐
ing Britain’s example, the First Congress’s Crimes Act of 1790104
declared privateering against the United States and murder on the
high seas to be piracy, even though neither were piracy under in‐
ternational law. 105 Wilson, then a Supreme Court Justice, ex‐
fense a “felony by . . . statute,” Congress must clearly say so. Id. So this case at
most establishes a clear statement rule for one part of the Define and Punish
Clause. And it is difficult to attach too much significance to The Ulysses because, as
Kontorovich acknowledges, it “has never been cited by other decisions.” Konto‐
rovich, supra note 6, at 1722 n.229.
100. See James J. Woodruff III, The Prosecution of Piracy Under the Offenses Clause,
2012 CARDOZO L. REV. DE NOVO 278, 286–89 (listing a series of offenses the U.S.
punishes as “piracy” that are not piracy under international law).
101. THE FEDERALIST NO. 42, at 233 (James Madison) (E.H. Scott ed., 1894).
102. See, e.g., Extradition, 2 Op. Att’y Gen. 559, 559 (1833) (distinguishing piracy
under the law of nations from piracy under the laws of Portugal); see also 1 HENRY
WHEATON, ELEMENTS OF INTERNATIONAL LAW § 16, at 164 (1836) (contrasting
jurisdiction over “[p]iracy, under the law of nations” and municipal piracies).
103. Compare United States v. Smith, 18 U.S. (5 Wheat.) 153, 158–59 (1820) (citing
THE FEDERALIST NO. 42 (James Madison)), with 1 WHEATON, supra note 102, § 16,
at 164 (“Offenses, too, against the law of nations, cannot, with any accuracy, be
said to be completely ascertained and defined in any public code recognized by
the common consent of nations.”).
104. Crimes Act of 1790, ch. 9, 1 Stat. 112.
105. See 1 WILLIAM HAWKINS, A TREATISE OF THE PLEAS OF THE CROWN 251, 252
(8th ed. 1824); Crimes Act of 1790, 1 Stat. at 113–14; Smith, 18 U.S. (5 Wheat.) at 161
(“[R]obbery, or forcible depredations upon the sea, animo furandi, is piracy.”).

438

Harvard Journal of Law & Public Policy

[Vol. 40

pressed some “doubts” in a 1791 grand jury charge about Con‐
gress’s power to punish foreign citizens for murder on the high
seas. He seems to have thought that Congress might not be able to
exercise extraterritorial jurisdiction in violation of the law of na‐
tions.106 But he was concerned here about Congress’s jurisdiction,
not its power to define. Hamilton also seemed to think that Con‐
gress had some power to provide for novel definitions of piracy.
He defended the Jay Treaty, in which Britain agreed to abandon
many of its Northwestern forts in return for the United States
making several concessions on neutral rights,107 against the argu‐
ment that it unconstitutionally defined piracy by claiming that the
lawmaking and treaty powers are “concurrent,” and Congress
has the power to define piracy.108 Additionally, Congress used
this power: It declared the slave trade to be piracy in 1820.109 The
Supreme Court also smiled on a broad power to define. Writing
for a unanimous Court, Chief Justice Marshall commented in The
Antelope110 that slave trading, though not piracy under the law of
nations, “can be made so . . . by statute.”111 And Justice Story wrote
106. See James Wilson, A Charge to the Grand Jury in the Circuit Court for the
District of Virginia (May 1791), reprinted in 3 THE WORKS OF THE HONOURABLE
JAMES WILSON L.L.D. 355, 377 (Bird Wilson ed., 1804) [hereinafter WILSON’S PA‐
PERS] (expressing “doubts” about Congress’s power to punish foreigners as pi‐
rates for murder on the high seas); see also 1 WHEATON, supra note 102, § 16, at 164.
In the same grand jury charge, Wilson indicated that the 1790 law’s reference to
“piracy” implied that the statute incorporated the common‐law definition of pira‐
cy. But he never said that Congress had no power to depart from the common‐law
definition. See James Wilson, A Charge to the Grand Jury in the Circuit Court for
the District of Virginia (May 1791), reprinted in 3 WILSON’S PAPERS, supra, at 355,
371 (“[M]urder, manslaughter, robbery, piracy, forgery, perjury, bribery, and ex‐
tortion are mentioned as crimes and offenses [in the 1790 act]; but they are neither
defined nor described. For this reason, we must refer to some preexisting law for
their definition or description. . . . The reference should be made to the common
law.”). But see Kontorovich, supra note 6, at 1706.
107. See GORDON S. WOOD, EMPIRE OF LIBERTY: A HISTORY OF THE EARLY REPUB‐
LIC, 1789–1815, at 197 (2009).
108. Alexander Hamilton, The Defence No. 37 (Jan. 6, 1796), reprinted in 20 THE
PAPERS OF ALEXANDER HAMILTON 13, 20 (Harold C. Syrett ed., 1974) [hereinafter
HAMILTON’S PAPERS]. Article 21 of the treaty stipulated that any U.S. citizen serv‐
ing in another country’s military in a war against Britain and any British subject
serving against the United States would be tried as a pirate if captured. See Treaty
of Amity, Commerce and Navigation, Gr. Brit.‐U.S., art. 21, 8 Stat. 116, 127 (1794)
109. Act of May 15, 1820, Pub. L. 16‐13, 3 Stat. 600.
110. 23 U.S. (10 Wheat.) 66 (1825).
111. Id. at 122 (emphasis added). Furthermore, “the obligation of the statute
cannot transcend the legislative power of the state which may enact it,” id., but
here, Marshall just meant that the statute could not, on its own, change the under‐
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in his treatise that “the true intent of” the Define and Punish
Clause “was, not merely to define piracy as known to the law of
nations, but to enumerate what crimes in the national code should
be deemed piracies.”112
A few paragraphs in United States v. Furlong, 113 however,
seem to suggest that Congress must adhere to the law‐of‐
nations definition of piracy. Justice William Johnson, writing
for a unanimous Court, declared that murder on the high seas
was not “punishable by the laws of the United States, if com‐
mitted by a foreigner upon a foreigner [on a foreign vessel].”114
Robbery on the high seas was piracy under the law of nations,
punishable by every country, but murder on the high seas was
not a universal jurisdiction offense.115 It would make no differ‐
ence if “the law declare[d] murder to be piracy” because “not
even the omnipotence of legislative power can confound or
identify” murder on the high seas with piracy.116

lying law of nations. The Court ultimately decided it could not treat slave trading
as piracy, but only on choice‐of‐law grounds: “[T]he legality of the capture of a
vessel engaged in the slave trade, depends on the law of the country to which the
vessel belongs.” Id. at 118. Spain, the home country of the Antelope’s owners, did
not punish slave trading as piracy, and its law controlled. But see Kontorovich,
supra note 6, at 1717.
Then‐Congressman John Marshall gave a speech in the House of Representa‐
tives asserting that there is a distinction between “general piracy,” that is, piracy
as defined by the law of nations, and “piracy by statute,” and that Congress could
only exercise universal jurisdiction over the former. See 10 ANNALS OF CONG. 600
(1800). But as a Congressman, he may have made this argument for political rea‐
sons. See generally Ruth Wedgwood, The Revolutionary Martyrdom of Jonathan Rob‐
bins, 100 YALE L.J. 229 (1990) (discussing the charged political context). And at
most, this speech indicates that Congress cannot exercise universal jurisdiction in
violation of international law. See 10 ANNALS OF CONG. 607 (1800) (statement of
Mr. Marshall) (“It has already been shown that the people of the United States
have no jurisdiction over offenses committed on board a foreign ship against a
foreign nation. Of consequence, in framing a Government for themselves, they
cannot have passed this jurisdiction to that Government.”).
112. 3 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED
STATES § 1154, at 54 (1833).
113. 18 U.S. (5 Wheat.) 184 (1820). The case was originally called United States v.
Bowers and Matthews, 5 Wheat. 198, but the Court consolidated it and several other
piracy cases as United States v. Pirates, 5 Wheat. 184. This Article follows the mod‐
ern convention of the United States Reports by listing the cases under the name
Furlong.
114. Furlong, 18 U.S. (5 Wheat.) at 194.
115. Id. at 197.
116. Id. at 198.
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Both the Eleventh and D.C. Circuits have argued that this
language cabins the power to define offenses against the law of
nations, as have many scholars.117 But interpreting Furlong that
way is a mistake, for three reasons. First, Furlong was a case
about statutory, not constitutional interpretation. Second, at
most Justice Johnson was arguing in favor of an extraterritorial‐
ity limit on Congress’s powers, not a broader limit on its power
to define. Third, regardless of what Justice Johnson wrote in
Furlong, the majority of the Court probably did not believe that
the power to define was so limited.
Furlong concerned statutory interpretation. Justice Johnson
concluded his opinion by asserting, “Congress neither intended
to punish murder in cases with which they had no right to in‐
terfere, nor leave unpunished the crime of piracy in any cases
in which they might punish it.”118 The “had no right” language
admittedly suggests that Justice Johnson inferred that Congress
could not have meant to have done what it lacked the power to
do. But Justice Johnson was probably referring to the United
States’ powers under the law of nations, not Congress’s powers
under the Constitution. 119 Under the law of nations, states
could exercise universal jurisdiction over piracy as defined by
international law, but not over piracies invented by municipal
law.120 Justice Johnson never referenced the fact that Congress
had limited powers as a body. But he did express concern
about “offensive interference with the governments of other
nations.” 121 He also wrote that an “omnipoten[t]” legislature
would lack the power to declare murder to be piracy, which
implies that the problem came from international law, not the

117. See Al Bahlul v. United States, 792 F.3d 1, 15 (D.C. Cir. 2015), rev’d on other
grounds 840 F.3d. 757 (en banc); United States v. Bellaizac‐Hurtado, 700 F.3d 1245,
1249 (11th Cir. 2012); Kontorovich, supra note 6, at 1720; Curtis S. Bradley, Univer‐
sal Jurisdiction and U.S. Law, 2001 U. CHI. LEGAL F. 323, 335 n.51.
118. Furlong, 18 U.S. (5 Wheat.) at 198 (emphasis added).
119. Kontorovich says that “[t]he Furlong Court made clear that that this limita‐
tion was not one found in international law, or due process, or the statute itself.”
Eugene Kontorovich, Beyond the Article I Horizon: Congress’s Enumerated Powers and
Universal Jurisdiction over Drug Crimes, 93 MINN. L. REV. 1191, 1214 (2009). But it is
unclear to what in Furlong he is referring. The page range he cites, 18 U.S. (5
Wheat.) at 194–95, does not seem to address this issue.
120. See supra note 102.
121. Furlong, 18 U.S. (5 Wheat.) at 198.
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Constitution.122 But Congress might still have the authority to
enact statutes that violate international law.123
Second, even if Justice Johnson was discussing constitutional
limits on Congress’s powers, he was referring to constitution
limits to U.S. jurisdiction, not Article I limits to the power to
define. At most, he meant that Congress cannot depart from
the law‐of‐nations definition of piracy when exercising extra‐
territorial jurisdiction over foreign nationals because doing so
violates international law. That does not necessarily mean that
Congress cannot invent new piracies when enacting statutes
without extraterritorial reach. In fact, as Chancellor James Kent
explained in his constitutional treatise, the Crimes Act of 1790
had “enlarg[ed] the definition of piracy” to include murder on
the high seas as well.124
Third, it is doubtful that the majority of the Court believed that
Congress must stick to the law‐of‐nations definition of piracy.
This passage in Furlong was dictum,125 and, as previously noted, it
seems to be at odds with Chief Justice Marshall’s opinion in The
Antelope and Justice Story’s treatise.126 Additionally, two years ear‐
lier in United States v. Palmer, Justice Johnson had argued that
Congress could only punish piracy as defined by the law of na‐
tions, but nobody joined his opinion.127 And in a case decided a
few weeks before Furlong, the Court said that Congress could
punish murder committed by a foreign citizen against another

122. Id.
123. See, e.g., Murray v. The Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 118
(1804) (“An act of Congress ought never to be construed to violate the law of na‐
tions if any other construction remains . . . .” (emphasis added)). Justice Johnson
may have thought that this law‐of‐nations limit was also a constitutional limit, but
he did not explicitly say so; see also supra note 111 (discussing John Marshall’s 1800
speech).
124 . 1 JAMES KENT, COMMENTARIES ON AMERICAN LAW 176 (1826); accord
Crimes Act of 1790, ch. 9, § 8, 1 Stat. 112, 113.
125. See Furlong, 18 U.S. (5 Wheat.) at 192–93 (explaining the holding); id. at 193
(“It would seem to be unnecessary to go further in the cases against Furlong, as
this conclusion decides his fate; but this Court cannot foresee how far it may be
necessary to the administration of justice, against accessories or otherwise, that
the question in the cases of murder should also be decided.”).
126. See id. at 195.
127. See United States v. Palmer, 16 U.S. (3 Wheat.) 610, 641–42 (1818) (Johnson,
J., dissenting) (“[C]ongress cannot make that piracy, which is not piracy by the
law of nations, in order to give jurisdiction to its own courts over such offenses.”).
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foreign citizen on the high seas as piracy, even though only rob‐
bery on the high seas was piracy under the law of nations.128
Moreover, Justice Johnson signaled in Furlong that he was
only writing for himself when arguing that there were limits to
Congress’s power to define piracy. After explaining the hold‐
ing, he switched from writing in the first‐person plural to writ‐
ing in the first‐person singular, which he does not seem to have
done in any of his other opinions for the Court129:
It is true, that the 8th section declares murder as well as rob‐
bery to be piracy; but, in my view, if any thing is to be in‐
ferred from this association, it is only that they meant to as‐
sert the right of punishing murder to the same extent that
they possessed the right of punishing piracy; which would
be carrying the construction beyond what I contend
for. . . . Testing my construction of this section, therefore, by
the rule that I have assumed, I am led to the conclusion, that it
does not extend the punishment for murder to the case of
that offence committed by a foreigner upon a foreigner in a
foreign ship. . . . Nor is it any objection to this opinion, that
the law declares murder to be piracy.130

Justice Johnson also spent a few paragraphs explaining his sepa‐
rate opinion in Palmer.131 All of this would have been oddly self‐
referential if he were speaking for everyone. Perhaps for this rea‐
son, while many nineteenth‐century legal treatises cited Furlong’s
holdings, none seem to have mentioned Justice Johnson’s com‐
ments about universal jurisdiction and the power to define.132
128. United States v. Klintock, 18 U.S. (5 Wheat.) 144, 151–52 (1820). But as a
matter of statutory law, after Palmer, the murder had to take place on either a U.S.
ship or a ship not under the jurisdiction of any country.
129. Justice Johnson shifted from “we” to “I” in the last paragraph beginning at
the bottom of United States v. Furlong, 18 U.S. (5 Wheat.), 184, 195 (1820). For his
other opinions, see, for example Mut. Assur. Soc’y v. Faxon, 19 U.S. (6 Wheat.) 606
(1821); Union Bank v. Hyde, 19 U.S. (6 Wheat.) 572 (1821); Leeds v. Marine Ins.
Co., 19 U.S. (6 Wheat.) 565 (1821); Campbell v. Pratt, 18 U.S. (5 Wheat.) 429 (1820);
The Venus, 18 U.S. (5 Wheat.) 127 (1820); Murray’s Lessee v. Baker, 16 U.S. (3
Wheat.) 541 (1818); and The George, 15 U.S. (2 Wheat.) 278 (1817).
130. Furlong, 18 U.S. (5 Wheat.) at 196, 197, 198 (emphasis added).
131. Id. at 195–96.
132. The silence is particularly striking because many nineteenth‐century com‐
mentators discussed Furlong. See, e.g., THOMAS F. GORDON, A DIGEST OF THE LAWS
OF THE UNITED STATES, INCLUDING AN ABSTRACT OF THE JUDICIAL DECISIONS RE‐
LATING TO THE CONSTITUTIONAL AND STATUTORY LAW 739 (1837); 1 WILLIAM
OLDNALL RUSSELL, A TREATISE ON CRIMES & MISDEMEANORS 136 (Daniel Davis
ed., 1824); THOMAS SERGEANT, CONSTITUTIONAL LAW 334 (1830); 2 FRANCIS
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It would be strange today for a majority of Justices to sign on
to an opinion they disagreed with, but between 1815 and 1823,
separate opinions were extremely unusual—more so than at
any other time during the Marshall Court.133 Because the Justic‐
es considered it important to appear unanimous, the Court’s
opinions during this time generally only reflected the views of
the opinions’ authors. Often, the Justices failed to even show
one another draft opinions because, as G. Edward White ex‐
plains, “circulation only gave other Justices who concurred in
the result an opportunity to object to the opinion’s language or
reasoning.” 134 In sum, we should not attach too much im‐
portance to stray dictum that was written in the first‐person
singular and at odds with several contemporary cases.
But even if this Article’s interpretation of Furlong is wrong
and the Define and Punish Clause does not grant Congress a
power to define piracy for itself, that would not necessarily af‐
fect Congress’s power to define offenses against the law of na‐
tions. Congress would still have a broad power to define felo‐
nies, as explained earlier. And “offenses against the law of
nations” were more like “felonies” than “piracies” because of‐
fenses against the law of nations, like felonies and unlike pira‐
cies, lacked a clear external reference point.135
*

*

*

Early constitutional history therefore suggests that Congress’s
power to define offenses against the law of nations authorizes it,
at minimum, to punish vague offenses against the law of nations.
It may even be able to use its power to create new ones.136
WHARTON, A TREATISE ON THE CRIMINAL LAW OF THE UNITED STATES 533 (5th ed.
1861); HENRY WHEATON, A DIGEST OF THE OPINIONS OF THE SUPREME COURT OF
THE UNITED STATES 14, 117, 167, 401 (1821). The first treatise that seems to have
cited the language at issue was published eighty‐eight years after Furlong. See
ALBERT H. PUTNEY, UNITED STATES CONSTITUTIONAL HISTORY AND LAW § 153, at
261 (1908).
133. See G. Edward White, The Working Life of the Marshall Court, 1815‐1835, 70
VA. L. REV. 1, 42 (1984).
134. Id. at 38.
135. See supra notes 56–57 and accompanying text.
136. Kontorovich argues that Madison’s Report of 1800 indicates “that Con‐
gress’s use of the define Offenses power is strictly limited by international law can
be reviewed against the standard.” Kontorovich, supra note 6, at 1714 (citing Re‐
port of 1800 (Jan. 20, 1800), reprinted in THE VIRGINIA REPORT OF 1799–1800 (J.W.
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Randolph ed., 1850)). That is not right. In the Report of 1800, Madison said that
the Define and Punish Clause authorizes Congress to exercise two different kinds
of powers: (1) a power to punish law‐abiding citizens of foreign states that had
wronged the United States, and (2) a power to punish any person who violates
U.S. law. The former came from the law of nations and was therefore “strictly
limited by international law,” in Kontorovich’s words. Id. But Madison never said
that international law limited the latter.
Some background is necessary. In 1798, a Federalist‐dominated Congress
passed the Alien Enemies Act and the Alien Friends Act (often referred to togeth‐
er as “The Alien Acts”). The Alien Enemies Act authorized the detention and de‐
portation of nationals of any country at war with the United States. See An Act
respecting Alien Enemies, ch. 66, 1 Stat. 577 (1798). The Alien Friends Act allowed
the President to deport any foreign national that the President determined to be
“dangerous to the peace and safety of the United States.” An act concerning Al‐
iens, ch. 58, § 1, 1 Stat. 570, 571 (1798). The Virginia and Kentucky Legislatures
then passed resolutions, drafted by Madison and Jefferson, respectively, declaring
the Alien and Sedition Acts to be unconstitutional and calling on other legisla‐
tures to do the same. No other state did so; in fact, several Northern states de‐
fended the Acts. Madison wrote the Report of 1800 as part of a committee for the
Virginia Legislature to rebut the Northern states’ arguments. See generally WOOD,
supra note 107, at 269–71. Some had defended the constitutionality of the Alien
Acts by claiming that Congress could declare under the Define and Punish Clause
“that to be dangerous to the peace of society is, in aliens,” an offense against the
law of nations. Report of 1800, supra, at 205. Madison responded as follows.
Laws enacted pursuant to the Define and Punish Clauses, Madison explained,
are “penal act[s],” so “the punishment [a law] inflicts . . . must be justified by
some offense that deserves it.” Id. Alien friends may be only “tried and punished”
for violating “municipal [that is, federal] law.” Id. “Alien enemies,” by contrast,
are also “liable to be punished for offences against [the law of nations].” Id. By
this, Madison did not mean that alien friends cannot be prosecuted for violating
criminal statutes enacted pursuant to the Define and Punish Clause. After all, a
U.S. statute criminalizing offenses against the law of nations would still be “mu‐
nicipal law.” Cf. supra note 102 and accompanying text (distinguishing between
“municipal” piracies and piracy under the law of nations). Rather, he meant that
alien enemies can be punished for violations of the law of nations committed by
their home state.
This punishment power came from international law. Once the United States
was at war with another state, Democratic‐Republicans believed, it could avail
itself of all the privileges and powers of belligerency. See Andrew Lenner, Separate
Spheres: Republican Constitutionalism in the Federalist Era, 41 AM. J. LEGAL HIST. 250,
267 (1997) (citing other Democratic‐Republicans who made this argument more
clearly than did Madison). Because the power came from international law, the
United States could go no further than international law authorized. See also 8
ANNALS OF CONG. 1582 (1798) (statement of Mr. Gallatin) (“[A]lien enemies might
be removed . . . by a principle which existed prior to the Constitution and coeval
with the law of nations.”). Deporting alien enemies was therefore permissible
because “the laws of [war] authorize[]” belligerents to expel one another’s citizens
as a type of retributive act during war. Report of 1800, supra, at 206.
The power to enact municipal criminal legislation under the Define and Punish
Clause, by contrast, came from the Constitution alone. And Madison never said
that the law of nations limited it. In short, the Report of 1800 has nothing to do
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NEUTRALITY

Congress passed the Neutrality Act of 1794 pursuant to the
Define and Punish Clause. The Act punished conduct that did
not actually violate the law of nations. The Third Congress en‐
acted this law only seven years after the Philadelphia Conven‐
tion without anyone suggesting the law might be unconstitu‐
tional. And many of the key players in the debates over the
Act—Washington, Hamilton, Jay, and Madison—played a
large role in the Convention, the Ratification debates, or both.137
Accordingly, as a matter of original public understanding,
there is strong evidence that Congress may use its power to
define to criminalize acts that do not actually violate the law of
nations.138 At minimum, this law establishes a strong precedent
for a broad understanding of the Define and Punish Clause.139
A.

Historical background

The French Revolution began in 1789. Worried about the
Revolution’s ideological ramifications, Austria and Prussia
formed an alliance against France in February 1792, prompting
France to declare war on Austria in April.140 Prussia and Sar‐
dinia joined the fight against France that same year.141 In Janu‐
ary 1793, the French Republic executed Louis XVI and, on Feb‐
ruary 1, declared war on Britain and the Netherlands.142
The United States had signed treaties with France, the Neth‐
erlands, Britain, and Prussia guaranteeing “a firm, inviolable
and universal Peace.” 143 America was thus committed to re‐
with the scope of Congress’s power to define offenses against the law of nations
when enacting municipal criminal legislation.
137. See CASTO, supra note 3, at 1.
138. Cf. Myers v. United States, 272 U.S. 52, 136 (1926).
139. See Zivotofsky ex rel. Zivotofsky v. Kerry, 135 S. Ct. 2076, 2091 (2015) (not‐
ing that the Court places significant weight on “historical practice”); Youngstown
Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 610 (1952) (Frankfurter, J., concurring);
McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 401 (1819); Al Bahlul v. United
States, 840 F.3d 757, 764 (D.C. Cir. 2016) (en banc) (Kavanaugh, J., concurring).
140. See JOHN HAROLD CLAPHAM, THE CAUSES OF THE WAR OF 1792, at 201–03
(1898)
141. See 1 JONATHAN ELLIOT, THE AMERICAN DIPLOMATIC CODE 10 (1834).
142. See MIKE RAPPORT, THE NAPOLEONIC WARS: A VERY SHORT INTRODUCTION
24, 26 (2013).
143. See Treaty of Amity and Commerce Between the United States of America
and His Most Christian Majesty, Fr.‐U.S., art. 21, 8 Stat. 12, 24 (1782) [hereinafter
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main neutral,144 which was the U.S. government’s preference.
The United States was too weak to fight another war. 145 As
news of the Netherlands and Britain’s entry into the war began
trickling into the United States by late March and early April,146
President Washington and his Cabinet unanimously decided
that, to stay neutral, they must prevent private Americans citi‐

U.S.‐France Treaty of Amity and Commerce]; Treaty of Amity and Commerce
between their High Mightiness the States General of the United Netherlands, and
the United States of America, to wit: New‐Hampshire, Massachusetts, Rhode‐
Island and Providence Plantations, Connecticutt [sic], New‐York, New‐Jersey,
Pennsylvania, Delaware, Maryland, Virginia, North‐Carolina, South‐Carolina,
and Georgia, Neth.‐U.S., art. 19, 8 Stat. 32, 44 (1782) [hereinafter U.S.‐Dutch Treaty
of Amity and Commerce]; Definitive Treaty of Peace Between the United States of
America and his Britannic Majesty, Gr. Brit.‐U.S., art. 7, 8 Stat. 80, 83 (1783); A
Treaty of Amity and Commerce Between his Majesty the King of Prussia and the
United States of America, Prussia‐U.S., art. 20, 8 Stat. 84, 94 (1785) [hereinafter
U.S.‐Prussia Treaty of Amity and Commerce].
144. See John Jay, Charge to the Grand Jury (Mary 22, 1793), Henfield’s Case, re‐
printed in FRANCIS WHARTON, STATE TRIALS OF THE UNITED STATES DURING THE
ADMINISTRATIONS OF WASHINGTON AND ADAMS 49, 54 (1849). The United States
was bound by treaty to defend France’s colonies in the West Indies, but the French
national government decided not to invoke this provision “because America was
an insignificant military power. . . . Instead of military assistance, France wished
the United States to remain neutral and support France by paying off the loan
from the Revolutionary War, providing food, and facilitating a French maritime
campaign against British shipping.” CASTO, supra note 3, at 17; see also Treaty of
Alliance Between the United States of America and His Most Christian Majesty,
Fr.‐U.S., art. 11, 8 Stat. 6, 10 (1778).
145. See CHARLES MARION THOMAS, AMERICAN NEUTRALITY IN 1793: A STUDY IN
CABINET GOVERNMENT 14, 17 (1931); see also CASTO, supra note 3, at 22, 162–63; 1
PHILIP C. JESSUP & FRANCIS DEÁK, NEUTRALITY: ITS HISTORY, ECONOMICS AND
LAW 260 (1935); CHARLES S. HYNEMAN, THE FIRST AMERICAN NEUTRALITY 19. In
April 1793, Vice President John Adams told Assistant Treasury Secretary Tench
Coxe that “absolute total Neutrality is our only hope.” 2 PAGE SMITH, JOHN AD‐
AMS 840 (1962) (quoting Letter from John Adams to Tench Coxe (Apr. 25, 1793)).
Randolph expressed the same sentiment a few years later to Monroe. See Letter
from Edmund Randolph to James Monroe (June 1, 1795), in 1 AMERICAN STATE
PAPERS: FOREIGN RELATIONS 705, 706 (Walter Lowrie & Matthew St. Clair Clarke
eds., 1833) [hereinafter AM. STATE PAPERS].
146. See, e.g., Letter from Thomas Jefferson to George Washington (Apr. 1, 1793),
in 12 THE PAPERS OF GEORGE WASHINGTON, PRESIDENTIAL SERIES 395, 395 (Chris‐
tine Sternberg Patrick & John C. Pinheiro eds., 2005) [hereinafter WASHINGTON’S
PAPERS]; Letter from Alexander Hamilton to George Washington (Apr. 5, 1793), in
12 WASHINGTON’S PAPERS, supra, at 412, 413; Letter from Thomas Jefferson to
George Washington (Apr. 7, 1793), in 12 WASHINGTON’S PAPERS, supra, at 419, 419;
Letter from Alexander Hamilton to George Washington (Apr. 8, 1793), in 12
WASHINGTON’S PAPERS, supra, at 424, 424; Letter from Tobias Lear to George
Washington (Apr. 8, 1793), in 12 WASHINGTON’S PAPERS, supra, at 434, 434.
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zens from joining hostilities.147 Because Americans were gener‐
ally sympathetic to the French, the government’s failure to act
would have unduly disadvantaged the other powers.148 Wash‐
ington issued a Proclamation of Neutrality on April 22, which
stated that the United States would remain “friendly and im‐
partial toward the belligerant [sic] Powers” and threatened to
punish Americans who might compromise American nonin‐
volvement.149 Thanks to Secretary of State Jefferson’s lobbying,
Washington did not use the word “neutrality” in the proclama‐
tion itself. Jefferson’s reasons were two‐fold. First, the Presi‐
dent lacked constitutional authority to decide whether the
United States would enter the war.150 Second, the United States
should use the promise of such a declaration to extract from the
belligerents “the broadest privileges of neutral nations.”151 But the
public quickly came to understand the pronouncement to be a
declaration that America would remain neutral.152

147. See Letter from George Washington to Alexander Hamilton (Apr. 12, 1793),
in 12 WASHINGTON’S PAPERS, supra note 146, at 447, 447; Letter from George
Washington to Thomas Jefferson (Apr. 12, 1793), in 12 WASHINGTON’S PAPERS,
supra note 146, at 448, 448; Minutes of a Cabinet Meeting (Apr. 19, 1793), in 12
WASHINGTON’S PAPERS, supra note 146, at 459, 459.
148. See THOMAS, supra note 145, at 33.
149. The Proclamation of Neutrality (Apr. 22, 1793), reprinted in 1 AM. STATE
PAPERS, supra note 145, at 140, 140. By then, to discourage attacks on their com‐
mercial ships, states often informed belligerents that they planned on staying neu‐
tral. See 10 J.H.W. VERZIJL, INTERNATIONAL LAW IN HISTORICAL PERSPECTIVE 47
(1979).
The administration did not believe that the Proclamation itself gave it the power
to prosecute Americans. Under Attorney General Edmund Randolph’s legal theo‐
ry, the United States could prosecute any American who attacked a country at
peace with the United States. See Edmund Randolph, Opinion on Gideon Henfield
(May 30, 1793), in 26 JEFFERSON’S PAPERS, supra note 95, at 145, 145–46. The Proc‐
lamation merely warned Americans that they faced prosecution. See George
Washington, Fifth Annual Message (Dec. 3, 1793), reprinted in 1 AM. STATE PAPERS,
supra note 145, at 21, 22 (explaining the Proclamation’s purpose).
150. Letter from Thomas Jefferson to James Madison (June 23, 1793), in 15 MAD‐
ISON’S PAPERS, supra note 67, at 37, 37. Alexander Hamilton and James Madison
later wrote a series of essays debating this issue under the pseudonyms Pacificus
and Helvidius, respectively, with Hamilton defending the President’s power to
issue the Proclamation and Madison arguing that the President lacked the author‐
ity.
151. Id.
152. See THOMAS, supra note 145, at 35–36, 45–46.
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The Cabinet encouraged U.S. attorneys to prosecute Ameri‐
cans who jeopardized U.S. neutrality. 153 In one famous case,
William Rawle, the U.S. attorney for Philadelphia and future
author of a leading treatise on constitutional law, indicted Gid‐
eon Henfield for serving on a French privateer, only to see the
jury acquit.154 Shortly after, the administration requested that
France recall Edmond Charles Genêt, its minister to the United
States, because he “was undertaking to authorize the fitting
and arming vessels in that port, enlisting men, foreigners and
citizens, and giving them commissions to cruize [sic] and
commit hostilities against nations at peace with us.”155
Worried by Henfield’s acquittal and Genêt’s activities,
Washington in December 1793 asked Congress to enact a law
to “correct, improve, or enforce” his administration’s neu‐
trality policy.156 In June 1794, Congress passed the Neutrality
Act, which prohibited:
(1) any American from accepting a commission from a
foreign country,
(2) any person from enlisting himself or recruiting an‐
other person for foreign military service,
(3) any person from fitting out or arming vessels with
the intent that such vessels be used by a foreign coun‐
try to attack countries at peace with the United States,
(4) any person from “increasing or augmenting the force
of any ship” belonging to a foreign state at war with any
country that the United States was at peace with, and

153. Letter from Thomas Jefferson to William Rawle (May 15, 1793), in 26 JEF‐
PAPERS, supra note 95, at 40, 40–41; accord Letter from Thomas Jefferson
to Richard Harison (June 12, 1793), in 26 JEFFERSON’S PAPERS, supra note 95, at 261,
261.
154. See Henfield’s Case, 11 F. Cas. 1099 (C.C.D. Pa. 1793) (No. 6,360).
155. Letter from Thomas Jefferson to James Madison (Aug. 11, 1793), in 26 JEF‐
FERSON’S PAPERS, supra note 95, at 649, 650; see also THOMAS, supra note 145, at
227–31 (discussing the administration’s decision to request Genêt’s recall).
156. George Washington, Fifth Annual Message (Dec. 3, 1793), reprinted in 1 AM.
STATE PAPERS, supra note 145, at 21, 22. Washington acted unilaterally for half a
year because Congress was not in session from April through December. See
CASTO, supra note 3, at 18.
FERSON’S
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(5) preparing military expeditions against countries at
peace with the United States.157
It also gave federal courts jurisdiction to decide on the legality
of prizes captured within territorial waters and authorized the
President to enforce these provisions and to expel foreign ves‐
sels within United States territory.158
B.

The constitutional basis for American neutrality legislation

When formulating U.S. policy in 1793, the Washington ad‐
ministration consistently referred to neutrality violations as
offenses against the law of nations. The legislative history sur‐
rounding the bill’s passage is less robust, but it too provides
strong, albeit indirect, evidence that Congress enacted the Neu‐
trality Act pursuant to the Define and Punish Clause. And in
the decades after the Act’s passage, prominent American poli‐
ticians and scholars referred to neutrality violations as offenses
against the law of nations and the Neutrality Act as passed
pursuant to the Define and Punish Clause.159

157. Neutrality Act of 1794, ch. 50, §§ 1–5, 1 Stat. 381, 381–84. Prohibitions (1)
and (2) are distinct because only officers received “commissions.” See Commission,
1 JOHNSON, supra note 19. Prohibition (1) thus covered officers, whereas prohibi‐
tion (2) forbade the levying of ordinary soldiers and seamen. To “fit out” a vessel
meant “to furnish; to equip; to supply with necessaries.” Id. Prohibitions (3) and
(4) are distinct because prohibition (3) punished the equipping and fitting out of any
vessels if there was an intent that such vessels be used by one state against another
state which was at peace with the United States. (4), by contrast, only prohibited
the arming of vessels owned by a foreign state at war with a state with whom the
United States was at peace. Prohibition (3) thus contained a more stringent mens
rea requirement, and prohibition (4) only applied to the arming of vessels already
in a foreign state’s service.
158. Neutrality Act of 1794, §§ 6–8, 1 Stat. at 384.
159. A few scholars have recently argued that the Neutrality Act could not have
been enacted pursuant the Define and Punish Clause because it punished several
acts that were not actually offenses against the law of nations. See MICHAEL D.
RAMSEY, THE CONSTITUTION’S TEXT IN FOREIGN AFFAIRS 207 (2007); Jules Lobel,
The Rise and Decline of the Neutrality Act: Sovereignty and Congressional War Powers
in United States Foreign Policy, 24 HARV. INT’L L.J. 1, 16 n.86 (1983). This argument,
in short, assumes that Congress has a minimal power to define—the opposite of
this Article’s thesis.
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Pre–Neutrality Act understanding of neutrality

The Neutrality Act’s criminal provisions can be grouped into
two general categories. 160 First, the United States punished
Americans and U.S. residents who committed or aided and
abetted hostilities against any of the belligerents by:
(1) becoming an officer in a foreign army or navy,

(2) enlisting himself or someone else to fight for a for‐
eign power as a soldier, seaman, or privateer,
(3) outfitting or arming a foreign states’ vessels, or
(4) preparing a military expedition against a foreign
power at peace with the United States.161
Second, the prohibitions on enlisting Americans and U.S. res‐
idents, fitting out or arming war vessels, and preparing mili‐
tary expeditions covered “any person,” including foreign gov‐
ernment officials.162 Throughout 1793 and early 1794, American
officials referred to both categories as offenses against the law
of nations. This Section goes through each in turn.
The Proclamation of Neutrality itself is explicit in stating that
any American who commits hostilities against one of the bel‐
ligerents violates the law of nations. Its operative provisions
are reprinted below:
And I do hereby also make known, that whatsoever of the
citizens of the United States shall render himself liable to
punishment or forfeiture under the law of nations, by com‐
mitting, aiding, or abetting hostilities against any of the said Pow‐
ers . . . and further, that I have given instructions to those of‐
ficers, to whom it belongs, to cause prosecutions to be
instituted against all persons, who shall, within the cogni‐
zance of the courts of the United States, violate the law of na‐
tions, with respect to the Powers at war, or any of them.163

160. The Act’s other provisions mentioned above—giving U.S. courts jurisdic‐
tion over captures made within territorial powers and the President’s enforcement
powers—did not prohibit any private conduct. Therefore, those provisions are not
relevant for this Article’s argument because Congress was not making use of the
Define and Punish Clause.
161. Neutrality Act of 1794, §§ 1–5, 1 Stat. at 381–84.
162. Id. §§ 2–5, 1 Stat. at 383–84.
163. The Proclamation of Neutrality (Apr. 22, 1793), reprinted in 1 AM. STATE
PAPERS, supra note 145, at 140, 140 (emphasis added).
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The Proclamation thus informed the public that Washington
had instructed U.S. attorneys to prosecute anybody who “vio‐
late[s] the law of nations” by “committing, aiding, or abetting
hostilities against any” belligerents.
The U.S. government soon expanded on the legal theory un‐
derlying the Neutrality Proclamation. United States Chief Jus‐
tice John Jay seems to have offered the first full explanation in
his charge to a Virginia grand jury. He argued that “commit‐
ting, aiding, and abetting” hostilities against the belligerents
was an offense against the law of nations because the United
States was at peace with the warring parties.164 He also quoted
Vattel for the proposition that states have an obligation under
the law of nations to prevent their citizens from harming other
states.165 During Henfield’s trial, Rawle and his panel of three
judges, Supreme Court Justices James Wilson and James Iredell
and district court Judge Richard Peters, made the same argu‐
ments and described Henfield’s conduct as an offense against
the law of nations.166 As Rawle put it, “any aggression on the
subjects of other nations done in an hostile manner and under
colour of war [that is, under a foreign state’s commission] is a
violation of that neutrality. . . . If not under the colour of war it
would be an act of piracy.”167 The Cabinet agreed.168 And in his
164. See John Jay, Charge to the Grand Jury (Mary 22, 1793), Henfield’s Case, re‐
printed in WHARTON, supra note 144, at 49, 56.
165. See id. at 55 (“[T]he nation or sovereign ought not to suffer the citizens to do
any injury to the subjects of another State.” (quoting 2 VATTEL, supra note 66,
§ 72)).
166. See James Wilson, Charge to the Grand Jury, Henfield’s Case, reprinted in
WHARTON, supra note 144, at 59, 64–65 (citing Vattel for the proposition that fail‐
ure by the United States to prosecute its citizens would put it in breach of its in‐
ternational legal obligations); Grand Jury Indictment, Henfield’s Case, reprinted in
WHARTON, supra note 144, at 66, 70, 71, 76, 76–77 (indicting Henfield for offenses
against the law of nations); William Rawle, Argument, Henfield’s Case, reprinted in
WHARTON, supra note 144, at 78, 79–80 (explaining that Henfield violated treaties
of peace, which is an offense against the law of nations); James Wilson, Charge to
the Petit Jury, Henfield’s Case, reprinted in WHARTON, supra note 144, at 83, 84–85
(“It is the joint and unanimous opinion of the Court, that the United States, being
in a state of neutrality relative to the present war, the acts of hostility committed
by Gideon Henfield are an offence against this country, and punishable by its
laws. . . . As a citizen of the United States, he was bound to act no part which
could injure the nation; he was bound to keep the peace in regard to all nations
with whom we are at peace. This is the law of nations; not an ex post facto law,
but a law that was in existence long before Gideon Henfield existed.”).
167. William Rawle, Argument, Henfield’s Case, reprinted in WHARTON, supra
note 144, at 78, 78.
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letter to then‐minister to France Gouverneur Morris outlining
America’s understanding of neutrality law, Jefferson made the
same arguments and sent copies of Wilson and Jay’s charges
for further elaboration.169
Turning to the second category, American officials also ar‐
gued that foreign governments’ recruitment of Americans and
outfitting and arming of their ships in American ports were
offenses against the law of nations. Quoting Vattel, Jay told the
Virginia grand jury that to recruit Americans without the U.S.
government’s permission was to violate U.S. sovereignty.170 In
a letter to Richard Harison, the U.S. attorney for New York,
Hamilton made the same argument, calling such acts “of‐
fense[s] against the law of Nations.”171 Hamilton’s memoran‐
dum to Washington, written in response to Genêt’s recruiting
Americans and fitting out French privateers, expanded on the
point. He claimed, without citation, that “[t]he equipping man‐
ning and commissioning [sic] of Vessels of War” was “essen‐
tially of the same nature” as levying troops. 172 Both were
168. See Edmund Randolph, Opinion on the case of Gideon Henfield (May 30,
1793), in 1 AM. STATE PAPERS, supra note 145, at 152, 152; Thomas Jefferson, Notes
on Neutrality Questions (July 13, 1793), in 26 JEFFERSON’S PAPERS, supra note 95, at
498, 498–99 (noting that the Cabinet unanimously agreed with Randolph’s opin‐
ion).
169. See Letter from Thomas Jefferson to Gouverneur Morris (Aug. 16, 1793), in
26 JEFFERSON’S PAPERS, supra note 95, at 697, 702. To be clear, nobody was argu‐
ing, along the lines of Blackstone, that neutrality violations were “acts of hostili‐
ties against such as are in amity, league, or truce with [the United States]” that
amounted to violations of “a general implied safe‐conduct.” BLACKSTONE, supra
note 45, at *68. A safe conduct was a right to “safely pass through the places where
he who grants it is master,” which included U.S. territory and places where U.S.
troops were present. 3 VATTEL, supra note 66, § 265 (emphasis added); accord id.
§ 268; see also BLACKSTONE, supra note 45, at *68 (discussing “acts of hostilities
against such as are in amity, league, or truce with us, who are here under a general
implied safe‐conduct” (emphasis added)); Thomas H. Lee, The Safe‐Conduct Theory
of the Alien Tort Statute, 106 COLUM. L. REV. 830, 873 (2006) (discussing same). In‐
directly harming another country in U.S. territory, by joining the navy of that
country’s enemy or outfitting its enemy’s ships, did not count as “acts of hostili‐
ties.”
170. John Jay, Charge to the Grand Jury (May 22, 1793), Henfield’s Case, reprinted
in WHARTON, supra note 144, at 49, 56 (citing 3 VATTEL, supra note 66, § 15).
171. Letter from Alexander Hamilton to Richard Harison (June 13–15, 1793), in
14 HAMILTON’S PAPERS, supra note 108, at 539, 539; accord Letter from Alexander
Hamilton to George Washington (May 15, 1793), in 14 HAMILTON’S PAPERS, supra
note 108, at 454, 455.
172. Letter from Alexander Hamilton to George Washington (May 15, 1793), in
14 HAMILTON’S PAPERS, supra note 108, at 454, 455.
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“among the highest and most important exercises of sovereign‐
ty,” and it is an offense against the law of nations “for one Na‐
tion to do acts of the above description, within the territories of
another, without its consent or permission.”173 To preserve its
neutrality, the United States must ban such practices because it
was “contrary to the duty of a Neutral Nation to suffer itself to
be made an instrument of hostility, by one power at war
against another.”174 The Cabinet unanimously agreed.175
Finally, in March 1794, Washington issued a second procla‐
mation with the Cabinet’s unanimous approval forbidding the
enlisting of Americans to fight against countries with which the
United States is at peace.176 His administration had heard news
that a group of Kentuckians was planning to attack Spanish
Florida. 177 Genêt had commissioned General George Rogers
Clark, the group’s leader, and promised to fund the expedi‐
tion. 178 The Proclamation described these “unwarrantable
measures” as “contrary to the Laws of nations and to the duties
incumbent on every citizen of a neutral state.”179
2.

The Neutrality Act’s legislative and post‐enactment history

The Neutrality Act’s legislative history provides both direct and
indirect evidence that Congress enacted the law pursuant to the
Define and Punish Clause. The direct evidence mostly comes
from Washington’s request for legislation. He asked Congress to
codify his neutrality rules because “penalties on violations of the
173. Id.
174. Id.
175. See Thomas Jefferson, Notes on Neutrality Questions (July 13, 1793), in 26
JEFFERSON’S PAPERS, supra note 95, at 498, 498; see also Memorandum from Ed‐
mund Randolph (May 28–30, 1793), in 26 JEFFERSON’S PAPERS, supra note 95, at
137, 137; Memorandum from Henry Knox (May 16, 1793), in 12 WASHINGTON’S
PAPERS, supra note 146, at 595, 596.
176. Alexander Hamilton, Cabinet Meeting, Opinion on a Proclamation Against
Forces to Be Enlisted in Kentucky for the Invasion of Spanish Territory (Mar. 18–
19, 1794), in 16 HAMILTON’S PAPERS, supra note 108, at 162, 162. By this point, Jef‐
ferson had left the Cabinet, Randolph had become Secretary of State, and William
Bradford had become Attorney General.
177. CHARLES G. FENWICK, THE NEUTRALITY LAWS OF THE UNITED STATES 24
(1913) (“One army was preparing, it was said, to lay siege to New Orleans, then in
the possession of Spain, while another was planning to march across Georgia and
invade the Floridas.”).
178. See THOMAS, supra note 145, at 178–79.
179. See Proclamation on Expeditions Against Spanish Territory (Mar. 24, 1794),
reprinted in 15 WASHINGTON’S PAPERS, supra note 146, at 446, 446.
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law of nations may have been indistinctly marked, or are inade‐
quate.” 180 This language mirrored notes Jefferson prepared for
Washington to consider when composing his speech:
Whether the duties of a nation at peace towards those at
war, imposed by the laws and usages of nature, and nations,
and such other offences against the law of nations as present
circumstances may produce are provided for by the munici‐
pal law with those details of internal sanction and coercion,
the mode and measure of which that alone can establish?181

In the margin next to this sentence, Jefferson noted that Jay’s and
Wilson’s grand jury charges accurately described the United
States’ international duties. He also added, “Offences against the
Law of Nations. Genet’s conduct is one.”182 That both Jefferson
and Washington wanted Congress to enact a statute to criminalize
“violations of the law of nations” and “offenses against the law of
nations” suggests that they thought Congress would enact the
law pursuant to the Define and Punish Clause.
Congressional debates surrounding the Neutrality Act’s pas‐
sage offer mostly indirect evidence about the law’s constitutional
basis. The bill was undoubtedly controversial. It was raised in
Congress on at least thirteen occasions.183 But almost none of the
Congressional debates were recorded. What has survived re‐
veals that many Congressmen believed that the Neutrality Act
would punish offenses against the law of nations. Congressman
Fisher Ames thought it important that Congress enact a law
specifying neutrality violations because “[j]uries . . . are not
equal to the task of determining points of the Law of Nations.”184
Congressman William Vans Murray said the law was needed
because “our Courts of Justice were incapable of enforcing” the
law of nations. 185 He also repeated the administration’s argu‐

180. George Washington, Fifth Annual Message (Dec. 3, 1793), reprinted in 1 AM.
STATE PAPERS, supra note 145, at 21, 22.
181. Thomas Jefferson, Materials for the President’s Address to Congress (Nov.
22, 1793), in 27 JEFFERSON’S PAPERS, supra note 95, at 421, 423.
182. Id.
183. Those dates were February 12, 13, 14, 18, 20, and 25; March 7, 11, 12, and 13;
and June 3, 4, and 5. See 4 ANNALS OF CONG. 43, 44, 47, 56, 64, 65, 66–67, 68, 117–
18, 120 (1794).
184. Id. at 743.
185. Id. at 746.
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ment that foreign recruitment of American soldiers and seamen
violated U.S. sovereignty.186
The controversy surrounding the bill also provides indirect
evidence that it was enacted pursuant to the Define and Punish
Clause. The law touched on deep ideological divisions: Demo‐
cratic‐Republicans were more sympathetic to France, whereas
Federalists saw the French Revolution as destabilizing. Because
both sides assumed that Britain would benefit more from
American neutrality, Federalists were more inclined to support
stricter neutrality measures than Republicans.187 The Annals of
Congress does not record the margin by which the House
passed the Neutrality Act. But most of the votes surrounding
the bill were very close. Vice President John Adams had to
break ties in the Senate:
(1) to keep in place a provision banning the sale of bel‐
ligerents’ prizes in U.S. ports (the House later struck
this part),
(2) to preserve a section allowing the President to en‐
force the act with the militia and military,
(3) to allow the bill to move on to the third reading, and
(4) to pass the bill.188
Commenting on one of the votes, Adams wrote his wife that
the issue “seemed to me to involve nothing less than Peace and
War.”189 The Senate also rejected by two votes an amendment
to sunset the bill after six months.190 The House was more pro‐
French than the Senate and initially tabled the bill, only taking
it up for discussion and passing it after learning of the attempt‐
ed military expedition against Louisiana, discussed earlier.191
Given the bill’s controversy, it seems safe to assume that Re‐
publicans who favored more lax neutrality rules would have
used every argument they could think of against the bill. But
186. Id.
187. See, e.g., WOOD, supra note 107, at 175–85.
188. 2 S. JOURNAL, 3rd Cong., 1st Sess. 43, 44, 47 (1794).
189. Letter from John Adams to Abigail Adams (Mar. 12, 1793), in 2 LETTERS OF
JOHN ADAMS, ADDRESSED TO HIS WIFE, at 146, 146 (Charles Francis Adams ed.,
1841).
190. 2 S. JOURNAL, 3rd Cong., 1st Sess. 43 (1794).
191. See CASTO, supra note 3, at 160.
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there is no evidence anywhere, in private correspondence or
the remaining debates, that anyone had any doubts about the
bill’s constitutionality. Many at the time believed that Congress
could only enact criminal legislation pursuant to the three
clauses in the Constitution expressly vesting Congress with
punishment powers: the Counterfeiting, Define and Punish,
and Treason Clauses. During the Virginia and North Carolina
debates over ratifying the Constitution, for example, George
Nicholas and James Iredell, a future Supreme Court Justice,
made this argument.192 Madison did too when speaking against
the Sedition Act in 1798.193 Many others in Congress expressed
this view over the next half‐century.194 The Crimes Act of 1790,
the country’s first federal criminal law, had thus been extreme‐
ly limited, only criminalizing treason, felonies committed in
areas under exclusive federal jurisdiction, piracies, felonies on
the high seas, counterfeiting, offenses against the law of na‐
tions, and crimes interfering with the function of U.S. courts
(like perjury). The Neutrality Act was the second criminal stat‐
ute Congress ever passed, it had no jurisdictional limits, and it
related to a particularly salient foreign policy issue. That no‐
body argued that it might be unconstitutional suggests that
people understood the law to have been passed pursuant to
one of Congress’s three enumerated criminal punishment pow‐
ers. The Define and Punish Clause is the likeliest candidate.195

192. The Virginia Convention, June 16, 1788, Debates (statement of Mr. Nicholas),
in 10 DHRC, supra note 39, at 1299, 1333–34; Marcus IV, NORFOLK AND PORTS‐
MOUTH J., Mar. 12, 1788, reprinted in 16 DHRC, supra note 39, at 379, 381.
193. 8 ANNALS OF CONG. 2152 (1798).
194. See 1 REG. DEB. 155 (1825); 12 REG. DEB. 1171 (1836); CONG. GLOBE APP’X,
24th Cong., 1st Sess. 284 (1836); CONG. GLOBE, 33rd Cong., 1st Sess. 1111 (1854).
195. Kontorovich finds it noteworthy that Congress “did not describe the law as
Offenses legislation when it was passed” because “Washington repeatedly in‐
voked the law of nations in his proclamation, and it was frequently mentioned in
Henfield’s Case.” Kontorovich, supra note 6, at 1710. He also notes that the 1790
Crimes Act that punished piracy, violation of safe conduct, and infringement of
ambassadors’ rights referenced the law of nations. The Neutrality Act of 1794 did
not, which implies it was not actually enacted pursuant to the Define and Punish
Clause. Id. (discussing the Crimes Act of 1790, ch. 9, §§ 8, 25–28, 1 Stat. 112, 113–
14, 117–18).
His first argument conflates absence of evidence with evidence of absence. Al‐
most no debates remain, so we should not consider this relative silence to be par‐
ticularly striking. And as discussed, a few legislators did invoke the law of na‐
tions.
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There is no other obvious constitutional basis for the legisla‐
tion. Michael Ramsey and Eugene Kontorovich have proposed
two alternatives: a general power to “carry[] into effect the Pres‐
ident’s power to . . . declare neutrality” and the Declare War
Clause.196 But the text of the Constitution does not explicitly give
Congress a power to carry into effect the President’s foreign pol‐
icy.197 Many also doubted that the President had the power to
declare neutrality in the first place. 198 So somebody probably
would have objected to the Act on constitutional grounds had
that been the sole basis for the Act. Finally, in his Fifth Annual
Message, Washington said he wished to leave it to “Congress to
Kontorovich’s second argument probably does not work either. The argument
takes for granted a level of consistency in draftsmanship across two early Con‐
gresses that may not have existed. It also assumes either that whenever Congress
punished a criminal offense, it referred to the law’s constitutional underpinnings,
or that Congress just did so for offenses against the law of nations. The first possi‐
bility does not seem to be true, as the Neutrality Act itself lacks any reference to
the constitutional provisions that authorize it. The second possibility seems a little
ad hoc, and it does not hold true even for the three provisions Kontorovich men‐
tions in the Crimes Act of 1790. Of those, only people who sued or prosecuted
ambassadors were explicitly labeled “violators of the law of nations.” Section 28
also references the law of nations with regards to violating safe‐conduct, but only
as a catch‐all: “any person shall violate any safe‐conduct or passport . . . or shall
assault, strike, wound, imprison, or in any other manner infract the law of nations.” 1
Stat. at 118 (emphasis added). And, as Kontorovich points out, the piracy provi‐
sion contains no reference to the law of nations. Kontorovich, supra note 6, at 1710;
Crimes Act of 1790, § 8, 1 Stat. at 113–14. He notes that this provision was later
amended to do so. Kontorovich, supra note 6, at 1710 n.160. But Congress enacted
that amendment to expand the definition of piracy following United States v. Palm‐
er, 16 U.S. (3 Wheat.) 610 (1818), which had narrowed the piracy statute, not to
clarify the statute’s constitutional foundation. See Joel H. Samuels, The Full Story of
United States v. Smith, America’s Most Important Piracy Case, 1 PENN. ST. J.L. & INT’L
AFF. 320, 334 (2012). So only one of the three provisions in the Crimes Act could
be read as referencing “the law of nations” to explain the constitutional underpin‐
nings of the law. The other two mention it solely to clarify what Congress was
punishing. By contrast, defining neutrality violations by reference to the “law of
nations” would have made little sense: Washington had asked for the law because
he thought the law of nations too unclear a reference point. See George Washing‐
ton, Fifth Annual Message (Dec. 3, 1793), reprinted in 1 AM. STATE PAPERS, supra
note 145, at 21, 22.
196. RAMSEY, supra note 159, at 207; accord Kontorovich, supra note 6, at 1710.
197. See also supra notes 192–93 and accompanying text.
198. See, e.g., James Madison, “Helvidius” No. II, GAZETTE OF THE U.S., Aug. 31,
1793, reprinted in 15 MADISON’S PAPERS, supra note 67, at 80, 86 (“It is certain that a
faithful execution of the laws of neutrality may tend as much in some cases, to
incur war from one quarter, as in others to avoid war from other quarters. The
executive must nevertheless execute the laws of neutrality whilst in force, and
leave it to the legislature to decide whether they ought to be altered or not.”).
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correct[] [and] to improve” his policy, which implies that Con‐
gress could do more than just make his rules more effective.199
There is next to no historical support for the Declare War
Clause theory either. The argument for this view is that prohib‐
iting neutrality violations acts was “necessary and proper” to
preserve Congress’s power to decide whether to go to war. In
his 1793 letter to Morris, Jefferson referred to Americans who
attacked foreign countries in violation of neutrality rules as be‐
ing “at war” with those countries when the Constitution only
gives Congress the authority to go to war. 200 Justice Wilson
made a similar point in his charge to the petit jury in Henfield’s
Case.201 But these references to the Declare War Clause were just
rhetorical flourishes. Congress, after all, had not yet acted, so
they could not have been arguing that the Declare War Clause
provided the constitutional basis for the prosecutions. Nor did
anybody explicitly state over the following decades that Con‐
gress enacted the Neutrality Act pursuant to the Declare War
Clause. At most, some people referred to American neutrality
violators as making war, just as Jefferson and Wilson did. But
often those same people or their contemporaries referred to
neutrality violations as offenses against the law of nations.202
199. George Washington, Fifth Annual Message (Dec. 3, 1793), reprinted in 1 AM.
STATE PAPERS, supra note 145, at 21, 22.
200. Letter from Thomas Jefferson to Gouverneur Morris (Aug. 16, 1793), in 26
JEFFERSON’S PAPERS, supra note 95, at 697, 701.
201. James Wilson, Charge to the Petit Jury, Henfield’s Case, reprinted in WHAR‐
TON, supra note 144, at 83, 84.
202. In 1856, for example, Congressman Lemuel Evans asserted that the power
to declare war implies a power to prevent “filibusters,” military expeditions
launched by private citizens against foreign countries (prohibited by § 5 of the
Neutrality Act). But he also said that U.S. neutrality laws punished offenses
against the law of nations because “compromis[ing] the pacific relations of [one’s]
own Government . . . . is an offense against . . . the public code of nations.” CONG.
GLOBE APP’X, 34th Cong., 1st Sess. 1304 (1856). Around the same time, a few other
Congressmen and Presidents Millard Fillmore and James Buchanan referred to
filibusters as offenses against the law of nations and the Neutrality Acts as passed
pursuant to the Define and Punish Clause. See CONG. GLOBE, 35th Cong., 1st Sess.
293 (1858) (statement of Rep. Stephens); id. at 503 (statement of Rep. Winslow);
Millard Fillmore, Second Annual Message (Dec. 2, 1851), reprinted in 5 PRESI‐
DENTS’ PAPERS, supra note 1, at 113, 115; James Buchanan, Message to the Senate of
the United States (Jan. 7, 1858), reprinted in 5 PRESIDENTS’ PAPERS, supra note 1, at
466, 466. No other President ever opined on the issue. Some have interpreted Pres‐
ident Ulysses S. Grant as implying that the Neutrality Act was passed under the
“declare war” clause: “[I]ndividual citizens can not be tolerated in making war.”
Ulysses S. Grant, Message to the Senate and House of Representatives (June 13,
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By contrast, political leaders and legal treatises over the com‐
ing decades referred to neutrality violations as offenses against
the law of nations and neutrality legislation as enacted pursu‐
ant to the Define and Punish Clause. During the 1797 debate
surrounding reauthorization of the Neutrality Act (the original
bill was set to expire in March 1793), Representative William
Vans Murray claimed that the bill criminalized offenses against
the law of nations. 203 A 1798 letter from James Madison to
Thomas Jefferson likewise argued that only Congress had the
power to lift a ban on the arming of merchantmen, a measure
1870), reprinted in 7 PRESIDENTS’ PAPERS, supra note 1, at 64, 66. But this looks like
the same sort of rhetorical device that Jefferson and Wilson used, not a statement
about the constitutional source of the law.
Kontorovich also points to an 1866 Report of the House of Representatives’
Committee on Foreign Affairs claiming that “[t]he act of 1794 was not passed in
pursuance of the provisions of the Constitution making the duty of Congress to
punish offenses against the law of nations.” Kontorovich, supra note 6, at 1710
n.174 (citing the Report of the Committee on Foreign Affairs (July 26, 1866), re‐
printed in THE COUNTER CASE OF GREAT BRITAIN AS LAID BEFORE THE TRIBUNAL OF
ARBITRATION CONVENED AT GENEVA UNDER THE PROVISIONS OF THE TREATY BE‐
TWEEN THE UNITED STATES OF AMERICA AND MAJESTY THE QUEEN OF GREAT BRIT‐
AIN CONCLUDED AT WASHINGTON, MAY 8 1871, at 677, 678 (1872) [hereinafter THE
COUNTER CASE OF GREAT BRITAIN]). But this report did not cite any authority for
this assertion. It just pointed out that no other nation had passed a similar law
before. See THE COUNTER CASE OF GREAT BRITAIN, supra, at 674. Nor did it say that
there was any other constitutional basis for the law. For that matter, the report
probably would not have bothered making this claim about the Define and Pun‐
ish Clause unless it was responding to what it believed to be a somewhat widely‐
held misconception. There is, after all, little point in attacking a view that nobody
holds. Finally, the committee’s legal judgments come off as politicized and very
unreliable. The report’s author wanted to repeal U.S. neutrality laws because he
wished to legalize private invasions of Canada carried out by the Fenian Brother‐
hood, an Irish nationalist group that had launched an attack from the United
States that same year. See id. at 684 (“The recent memorable invasion of Canada
offers a signal exhibition of the spirit and character of our Government. Great
Britain has given us no cause to respect her sense of justice or her disregard for
right.”). Lobbying from the shipbuilding industry probably biased the report too.
A district court had, pursuant to the Neutrality Act, just blocked the sale of a war
vessel to Chile for fear that it might be used in its war against Spain. Repealing
neutrality laws would open new markets. See FENWICK, supra note 177, at 47–48.
203. 6 ANNALS OF CONG. 2229 (1797) (“The offense which was forbidden by the
first section of the [Neutrality Act], was an offense against the Law of Na‐
tions . . . .”); accord Neutrality Act of 1794, ch. 50, § 10, 1 Stat. 381, 384; see also 35
ANNALS OF CONG. 1273–74 (1820) (statement of Rep. Pindall) (“Congress has
power to define and punish piracies and felonies committed on the high seas, and
offenses against the law of nations. . . . Accordingly, the acts of 1794, 1800, 1807,
and other laws on this subject, abound throughout with directions concerning
libels, prizes, indictments, definitions of offenses, penalties and imprisonment.
These acts are all warranted by that clause of the Constitution . . . .”).
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put into place earlier to enforce the Neutrality Act, because the
regulation “comes expressly within the power to ‘define the
law of Nations’ given to Congress.”204 In a footnote of his edi‐
tion of Blackstone, St. George Tucker listed the Neutrality Act’s
operative provisions as examples of “offenses against that uni‐
versal law, committed by private persons.”205 Chancellor James
Kent’s legal treatise said that Henfield committed an “offense
against the law of nations.”206 Kent also wrote, “The violation
of a treaty of peace . . . [was] a violation of the law of na‐
tions.”207 Decades after he prosecuted Henfield, Rawle wrote a
treatise that was silent about the Neutrality Act but grounded
the Neutrality Proclamation under the President’s power to
enforce treaties.208 He presumably meant what he said at Hen‐
field’s trial: Henfield had committed an offense against the law
of nations because he violated peace treaties. So Rawle’s trea‐
tise also provides support for the Define and Punish Clause
thesis.209 Finally, Congressman Edward Livingston’s 1828 pro‐
204. Letter from James Madison to Thomas Jefferson (Apr. 2, 1798), in 30 JEFFER‐
PAPERS, supra note 95, at 238, 239; accord Henry Knox, Enforcing the Neu‐
trality Act of 1794 (July 21, 1794), reprinted in 2 AM. STATE PAPERS, supra note 145,
at 77, 77; see also Lobel, supra note 159, at 15 n.86 (treating Madison’s letter as evi‐
dence that the Neutrality Act was passed pursuant to the Define and Punish
Clause); DAVID P. CURRIE, THE CONSTITUTION IN CONGRESS: THE FEDERALIST PE‐
RIOD, 1789–1801, at 182 n.63 (1997) (same). Madison wrote this letter in response to
President John Adams’s announcement that he would lift the ban without Con‐
gressional approval. See 8 ANNALS OF CONG. 1272 (1798) (message of President
Adams).
205. 5 ST. GEORGE TUCKER, BLACKSTONE’S COMMENTARIES: WITH NOTES OF REF‐
ERENCE, TO THE CONSTITUTION AND LAWS, OF THE FEDERAL GOVERNMENT OF THE
UNITED STATES; AND OF THE COMMONWEALTH OF VIRGINIA 72–73, 73 n.14 (Paul
Finkelman & David Cobin eds., 1996) (1803) .
206. 1 KENT, supra note 124, at 312.
207. Id. at 169. That Kent does not mention the Neutrality Act in his chapter on
offenses against the law of nations is not too probative. That chapter only ad‐
dresses the “most obvious” offenses at the time, all of which were, probably not
coincidentally, mentioned by Blackstone: “the violations of safe conduct, in‐
fringements of the rights of ambassadors, and piracy.” Id. at 170. Kent also dis‐
cussed the slave trade, but only because Congress had declared slave trading to be
piracy. See id. at 181.
208. See RAWLE, supra note 99, at 75.
209. Kontorovich finds it suspicious that Justice Joseph Story, in his treatise,
“did not mention the famous and controversial law in [his] discussion of” the
Define and Punish Clause. See Kontorovich, supra note 6, at 1715. But this silence
is not at all suggestive. Story did not mention any statutes as having been passed
pursuant to Congress’s define and punish power, even though, at minimum, the
first Congress criminalized piracies, felonies on the high seas, assaults on ambas‐
SON’S
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posed national penal code listed neutrality violations as offens‐
es against the law of nations, as did Francis Wharton’s mid‐
nineteenth and John Barbee Minor’s late‐nineteenth century
treatises on criminal law. 210 There is accordingly strong evi‐
dence that the Neutrality Act of 1794 was enacted pursuant to
the Define and Punish Clause.
C.

The Neutrality Act and the law of nations

The United States took on more neutral duties than the law
of nations required. Neutrals had to prevent hostilities in their
territorial seas but had no obligation to prevent their citizens
joining foreign militaries or outfitting belligerents’ vessels.211 By
the end of the nineteenth century, the international law of neu‐
trality mirrored the obligations set out by the Neutrality Act,212
but the Act was novel in 1794. International law followed
America’s example, not the other way around. This disconnect
between early American neutrality legislation and international
law bothered some. Yet nobody seems to have thought that
Congress was constitutionally limited to punishing offenses
against neutrality recognized by the law of nations.
1.

Respect for neutral territory

By the middle of the eighteenth century, it was relatively well‐
established that neutrals must prevent belligerents from conduct‐
ing hostile acts on their territory.213 This was the first neutral duty
to be recognized, neutrality being a new concept in the 1700s.214

sadors, and violations of safe passage. See 3 STORY, supra note 112, §§ 1152–1162, at
52–58; Crimes Act of 1790, ch. 9, §§ 8–12, 25–28, 1 Stat. 112, 113–15, 117–18.
210. See EDWARD LIVINGSTON, A SYSTEM OF PENAL LAW FOR THE UNITED STATES
OF AMERICA 54 (1828); JOHN BARBEE MINOR, EXPOSITION OF THE LAW OF CRIMES
AND PUNISHMENTS 18 (1894); FRANCIS WHARTON, A TREATISE ON THE CRIMINAL
LAW OF THE UNITED STATES 80 (2d ed. 1852) (1846).
211. W.E. HALL, INTERNATIONAL LAW § 21, at 64 (1880); FENWICK, supra note
177, at 4–5.
212. See GEORGE B. DAVIS, THE ELEMENTS OF INTERNATIONAL LAW, WITH AN
ACCOUNT OF ITS ORIGIN, SOURCES AND HISTORICAL DEVELOPMENT 434 (1903).
213. HALL, supra note 211, § 209, at 504–05; see also JESSUP & DEÁK, supra note
145, at 256, 257 & n.31.
214. See JESSUP & DEÁK, supra note 145, at 249 (first neutral duty); GEOFFREY
BUTLER & SIMON MACCOBY, THE DEVELOPMENT OF INTERNATIONAL LAW 231
(1928) (duty emerged in the eighteenth century).
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Many ignored this obligation, but by 1793, at least seven Europe‐
an states, including Britain, had agreed to it in principle.215
The United States complied with this duty. Just ten days af‐
ter the United States issued the Neutrality Proclamation, British
minister to the United States George Hammond informed Jef‐
ferson that a French frigate had captured the British ship
Grange in Delaware Bay. Citing “this infringement on [Ameri‐
can] neutrality,” Hammond requested the United States at‐
tempt to restore the Grange to its British owners.216 The Cabinet
agreed with Hammond that belligerents may not attack one
another in neutral waters, and Jefferson wrote to French Minis‐
ter Jean Baptiste Ternant on May 15 requesting that the ship be
restored to the British. 217 The Neutrality Act subsequently
helped the United States comply with this neutral obligation by
giving federal courts jurisdiction to rule such captures unlaw‐
ful and authorizing the President to expel foreign vessels in
territorial waters, as mentioned above.218
2.

Prohibition on foreign enlistment

As we saw earlier, a major part of American neutrality policy
was the prohibition on Americans and U.S. residents joining
belligerents’ militaries. The Act banned both groups from ac‐
215. See HANNIS TAYLOR, A TREATISE ON INTERNATIONAL PUBLIC LAW § 607, at
639 (1901) (noting that many countries ignored this principle); HALL, supra note
211, § 209, at 504–05 (same); THOMAS ALFRED WALKER, THE SCIENCE OF INTERNA‐
TIONAL LAW 429 (1893) (same); JESSUP & DEÁK, supra note 145, at 256 (“[T]he sanc‐
tity of neutral territory had been recognized before the dawn of the nineteenth
century by at least Great Britain, France, Genoa, Portugal, the Netherlands, Den‐
mark and Hamburg. The rule was also laid down in numerous treaties. Occasion‐
al breaches of the law by the various states do not destroy the recognition of this
principle.” (footnotes omitted)); id. at 252 (“In 1747 at least, English legal opinion
fully recognized that neutral waters must be respected.”); see also BUTLER & MAC‐
COBY, supra note 214, at 242.
216. See Memorial from George Hammond to Thomas Jefferson (May 2, 1793), in
25 JEFFERSON’S PAPERS, supra note 95, at 637, 637–38.
217. See Edmund Randolph, Opinion on the Grange (May 14, 1793), in 26 JEF‐
FERSON’S PAPERS, supra note 95, at 31, 35; Letter from Thomas Jefferson to Jean
Baptiste Ternant (May 15, 1793), in 26 JEFFERSON’S PAPERS, supra note 95, at 42, 43–
44.
218. Neutrality Act of 1794, ch. 50, §§ 6–8, 1 Stat. 381, 384. In this respect, the Act
was just codifying the status quo. The Supreme Court in Glass v. Sloop Betsey, 3
U.S. (3 Dall.) 6 (1794) had held that district courts could decide on the legality of
captures within U.S. territorial waters. And the President had already been using
the armed forces to enforce his neutrality rules. See THOMAS, supra note 145, at
278–79.

No. 2]

Define and Punish Clause

463

cepting letters of marque or commissions, enlisting, or enlisting
others in a foreign army or navy to fight against a country at
peace with the United States.219 The law of nations did not re‐
quire the United States to go so far, as can be seen by late–
eighteenth‐century state practice and the leading treatises of
the day. The Washington administration’s arguments in favor
of its interpretation were, consequently, quite weak.
There was next to no precedent for this American policy. It
was common for states to recruit foreign mercenaries from neu‐
tral countries; Britain continued this practice through the eight‐
eenth century. 220 In the sixteenth and seventeenth centuries,
according to Philip Jessup and Francis Deák, “[t]he practice of
permitting levies of troops was common and frequently sanc‐
tioned by treaty.”221 But just as often, treaties contained “recip‐
rocal provisions by which a state agreed not to permit levies by
the enemy of the other contracting party.”222 As of the 1700s, a
few states prohibited their subjects from enlisting with foreign
armies, but they enacted those laws to prevent their subjects
from strengthening hostile powers, not out of a sense of neutral
duty. 223 As the Supreme Court recognized in The Three

219. Neutrality Act of 1794, §§ 1–3, 1 Stat. at 381–83.
220. See TRAVERS TWISS, THE LAW OF NATIONS CONSIDERED AS INDEPENDENT
POLITICAL COMMUNITIES § 223, at 454–56 (2d. ed. 1875) (1861); 10 VERZIJL, supra
note 149, at 93.
221. JESSUP & DEÁK, supra note 145, at 25.
222. Id. at 27; see also 2 CHARLES CHENEY HYDE, INTERNATIONAL LAW CHIEFLY AS
INTERPRETED AND APPLIED BY THE UNITED STATES § 844, at 693 (1922) (same). The
United States included such provisions in its treaties with France, the Nether‐
lands, Sweden, and Prussia. See U.S.‐France Treaty of Amity and Commerce, supra
note 143, art. 21, 8 Stat. at 24; U.S.‐Dutch Treaty of Amity and Commerce, supra
note 143, art 19, 8 Stat. at 44; Treaty of Amity and Commerce Concluded between
his Majesty the King of Sweden and the United States of North‐America, art. 23, 8
Stat. 60, 74 (1783); U.S.‐Prussia Treaty of Amity and Commerce, supra note 143,
art. 20, 8 Stat. at 94.
223. See HALL, supra note 211, § 211, at 511 (“England and Holland for municipal
reasons enacted laws expressly to restrain their subjects from entering the service
of foreign state . . . .” (emphasis added)). Britain, for instance, forbade its subjects
from enlisting with foreign militaries as of the beginning of the seventeenth centu‐
ry, and it renewed this statute several times out of fear that its subjects might join
armies of the deposed Stuart Kings. See An act to prevent the listing Her Majesties
subjects to serve as soldiers without Her Majesties license, 13 Anne, c. 10 (1713);
An act to prevent the listing his Majesty’s subjects to serve as soldiers without his
Majesty’s license, 9 George II, c. 30 (1736); Act of 29 George II, c. 17 (1756);
CHARLES WARREN, A MEMORANDUM OF LAW ON THE CONSTRUCTION OF SECTION
10 OF THE FEDERAL PENAL CODE 10–11 (1915); 2 WHEATON, supra note 102, § 14, at
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Friends,224 the Neutrality Act of 1794 was the first such statute
enacted as a neutrality law.225
Only in 1778, 1779, and 1780 did European states (specifical‐
ly, Hamburg, Venice, Genoa, Tuscany, the Papal States, the Two
Sicilies, and the Netherlands) begin issuing neutrality procla‐
mations like Washington’s. 226 Seven proclamations in three
years might indicate that a new rule under the law of nations
was emerging. But these regulations probably did not establish
a neutral duty to prevent one’s subjects from enlisting in a war,
for three reasons. 227 First, nobody in the United States men‐
tioned these proclamations in 1793 or 1794; it is possible that
nobody knew they existed.228 Second, the United States did not
subscribe to this principle during the Revolutionary War. Be‐
fore France entered the war, U.S. agents recruited privateers in
France to attack the British.229 Third, these proclamations dif‐
fered in scope from Washington’s. Some did not forbid their
subjects from serving in foreign militaries.230 Others went fur‐
ther than the American Proclamation. All the Italian states, for
instance, barred their subjects from taking belligerent soldiers
as passengers, and Venice and the Two Sicilies prohibited their
subjects from selling contraband to the belligerents. 231 The
Washington administration, by contrast, never seems to have
considered the first policy and informed the French and British
ministers that contraband could be confiscated by the warring
parties under the law of nations, but the United States had no
obligation to suppress it.232 If Washington’s administration be‐
153. The Neutrality Act of 1794 used the same phrases as these statutes, which
suggests that Congress used them as a model. See WARREN, supra, at 9.
224. 166 U.S. 1 (1897).
225. See id. at 52–53; see also 10 VERZIJL, supra note 149, at 96.
226. See HALL, supra note 211, § 211, at 512–13.
227. See id. § 211, at 513 (“Custom in these matters was growing; it was not yet
established.”).
228. See HYNEMAN, supra note 145, at 16.
229. See Precedents Appealed to by the United States, reprinted in THE COUNTER
CASE OF GREAT BRITAIN, supra note 202, at 38, 40.
230. See, e.g., Regulations Regarding the Commerce and Navigation of Hamburg
during War (Sept. 18, 1778), reprinted in 1 A COLLECTION OF NEUTRALITY LAWS,
REGULATIONS AND TREATIES OF VARIOUS COUNTRIES 633, 633–36 (Francis Deák &
Philip C. Jessup eds., 1939).
231. See BUTLER & MACCOBY, supra note 214, at 243.
232. See Letter from Thomas Jefferson to George Hammond (May 15, 1793), in 26
JEFFERSON’S PAPERS, supra note 95, at 38, 39. The administration was on solid legal
ground. See VERZIJL, supra note 149, at 86.
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lieved that these neutrality edicts inaugurated a new rule of the
law of nations, they presumably would have cited them or at
least copied them more closely.
The leading eighteenth‐century international law treatises
generally did not recognize such a rule either. To take just two
examples, Cornelius Van Bynkershoek’s treatise argued that
neutrals had a “duty to be every way careful not to intermeddle
at all with the war, and not to do more or less justice to one party
than to the other.”233 Emer de Vattel said that “a neutral nation”
must not “furnish troops, arms, ammunition, or any thing of di‐
rect use in war.”234 But they only meant that neutral states must
not assist the belligerents, not that neutral states must prevent
their subjects from doing so. 235 Both permitted the levying of
troops in neutral territory, at least in some cases.236 Only G.F.
von Martens, in a 1789 passage never cited by anyone in Wash‐
ington’s Cabinet, suggested that a neutral state was obliged to
prohibit its people from accepting foreign letters of marque.237
But he justified this view on the ground that many recent com‐
mercial treaties contained such provisions.238 And as we have
seen, treaties guaranteed the right to levy troops in neutral terri‐
tory just as often.239 Therefore, no such rule existed.240
As mentioned earlier, the administration had also argued
that under rules of state responsibility, all states, not just neu‐
trals in war, must punish their subjects who harm other
states.241 Failure to punish Americans and U.S. residents who
233. CORNELIUS VAN BYNKERSHOEK, A TREATISE ON THE LAW OF WAR 67 (Peter
Stephen Du Ponceau trans., 1810) (1737).
234. 3 VATTEL supra note 66, § 104 (emphasis added).
235. See HALL, supra note 211, § 210, at 508.
236. See BYNKERSHOEK, supra note 233, at 508; 3 VATTEL supra note 66, § 15.
237 . GEORG FRIEDRICH VON MARTENS, SUMMARY OF THE LAW OF NATIONS,
FOUNDED ON THE TREATIES AND CUSTOMS OF THE MODERN NATIONS OF EUROPE;
WITH A LIST OF THE PRINCIPAL TREATIES, CONCLUDED SINCE THE YEAR 1748 DOWN
TO THE PRESENT TIME, INDICATING THE WORKS IN WHICH THEY ARE TO BE FOUND
312 n.† (William Cobbett trans., 1795) (1789).
238. See id.; see also HALL, supra note 211, § 210, at 508.
239. See HALL, supra note 211, § 210.
240. See, e.g., CASTO, supra note 3, at 92–93; 2 LASSA OPPENHEIM, INTERNATIONAL
LAW: A TREATISE § 288, at 351 (3d ed., 1921) (1906); T.J. LAWRENCE, THE PRINCIPLES
OF INTERNATIONAL LAW 479, 480–81, 488 (2d ed. 1899) (1895). Hall, citing the Ital‐
ian proclamations, seems to be the only commentator who was uncertain as to
whether this rule of international law had taken hold before 1793. See HALL, supra
note 211, § 211, at 511.
241. See HALL, supra note 211, § 210.
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served in foreign militaries would put the United States in
breach of that obligation. This argument was probably not
right. In one essay defending the Neutrality Proclamation,
Hamilton said that lesser measures would suffice. Simply issu‐
ing the proclamation relieved the United States of its “respon‐
sibility . . . for secret and unknown violations of the rights of
any of the warring parties by its citizens.”242 Additionally, the
state responsibility argument would imply that a state could
allow foreign recruitment without giving belligerents cause for
war under the rules of neutrality, but this permission would
give belligerents cause for war under the law of state responsi‐
bility. That would make no sense. If anything, neutrality law
should impose a greater duty to prevent foreign enlistment be‐
cause neutrals take on a duty of “impartiality” in war, whereas
states have no such obligation in times of peace.243
3.

Prohibition on fitting out and arming foreign vessels

Nor did the United States have a neutral duty to prohibit the
fitting out and arming of belligerent vessels. Beginning in the
seventeenth century, there may have been some duty to stop
belligerents from selling prizes in neutral ports. But this duty
only became widely accepted after the United States passed the
Neutrality Act. Sir Leoline Jenkins, an English admiralty judge
cited by Hamilton in an essay, claimed in one case that neutrals
had such a duty but said the opposite in another.244 Not even
Hamilton was sure on this point. After the House of Represent‐
atives struck Section 7 of the draft Neutrality Act, which would
have prohibited belligerents from selling prizes in U.S. ports,
he wrote to Jay asking him “to collect and communicate exact
information with regard to the usage of Europe as to permit‐
ting the sale of prizes in neutral countries.”245
242. Alexander Hamilton, Pacificus No. I, GAZETTE OF THE U.S., June 29, 1793, re‐
printed in 15 HAMILTON’S PAPERS, supra note 108, at 33, 40–41.
243. See HALL, supra note 211, § 210.
244. See 2 WILLIAM WYNNE, THE LIFE OF SIR LEOLINE JENKINS 732 (1724) (deny‐
ing that such a duty exists); id. at 734 (claiming that it does); Alexander Hamilton,
No Jacobin No. IV, DAILY AM. ADVERTISER, Aug. 10, 1793, reprinted in 15 HAMIL‐
TON’S PAPERS, supra note 108, at 224, 226; see also 10 VERZIJL, supra note 149, at 77
(“In actual practice neutral Powers often gave captors permission to enter their
ports, but there are many examples of treaty provisions directed against this prac‐
tice.”).
245. Letter from Alexander Hamilton to John Jay (June 4, 1794), in 16 HAMIL‐
TON’S PAPERS, supra note 108, at 456, 457.
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But prohibiting belligerents from bringing prizes into U.S.
ports is not the same thing as prohibiting belligerents from fit‐
ting out and arming their vessels. And the U.S. government
only banned the latter. Some treaties, but not all, prohibited
outfitting and arming vessels in neutral ports.246 Apart from the
1778–80 neutrality proclamations, no state suggested that all
neutrals have an obligation to prohibit belligerents from fitting
out their vessels.247 We have already seen that those proclama‐
tions did not expand neutral duties under the law of nations:
Washington’s Cabinet either did not know of them or did not
find them relevant.248 Treatise writers did not say that neutrals
could not outfit, equip, and arm belligerent ships either.
The administration nevertheless claimed that this rule was a
“deduction[] from the laws of neutrality,”249 for two reasons.
First, as mentioned earlier, a neutral must prohibit the fitting
out of vessels to disengage itself from any conflict.250 Nobody
ever cited any authority for this proposition other than treatise
writers’ general insistence that neutrals remain impartial. But it
is not obvious why a neutral would violate this duty if it
opened its ports to both sides. Further, neutrals could in some
cases help belligerents during war. In an exhaustive 1790
study, Hamilton had concluded that the United States could,
consistent with the law of neutrality, allow Britain to march
through U.S. territory to attack Spanish colonies.251 If a neutral
246. See HALL, supra note 211, § 212, at 511–12.
247. See id. at 512–13; see also 10 VERZIJL, supra note 149, at 60, 73 (noting that
there were no disputes over belligerents supplying or arming vessels in neutral
harbors before 1800).
248. See supra notes 227–32 and accompanying text.
249. Alexander Hamilton, Treasury Department Circular to the Collectors of
Customs (Aug. 4, 1793), reprinted in 15 HAMILTON’S PAPERS, supra note 108, at 178,
178–79; see also John Jay, Charge to the Grand Jury (Mary 22, 1793), Henfield’s Case,
reprinted in WHARTON, supra note 144, at 49, 57 (“What private acts “amount[ed] to
committing, or aiding, or abetting hostilities” is not obvious and “must be deter‐
mined by the laws and approved practice of nations, and by the treaties and other
laws of the United States relative to such cases.”).
250. See supra notes 174–75 and accompanying text; see also Letter from Thomas
Jefferson to Gouverneur Morris (Aug. 16, 1793), in 26 JEFFERSON’S PAPERS, supra
note 95, at 697, 700; Letter from Thomas Jefferson to Edmond Charles Genêt (June
5, 1793), in 26 JEFFERSON’S PAPERS, supra note 95, at 195, 195; Memorandum from
Alexander Hamilton to George Washington (May 15, 1793), in 14 HAMILTON’S
PAPERS, supra note 108, at 454, 456.
251. See Alexander Hamilton, Answers to Questions proposed by the President
of the United States to the Secretary of the Treasury (Sept. 15, 1790), in 6 WASH‐
INGTON’S PAPERS, supra note 146, at 440, 443–44. For Washington’s original set of
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could allow one belligerent to march through its territory to at‐
tack another, would it not be more impartial to allow both bel‐
ligerents to equip their vessels in its port?
Second, the administration pointed to its treaty obligations.
Article 22 of the France‐U.S. Treaty of Amity and Commerce
required that the United States prevent France’s enemies from
outfitting vessels in U.S. ports. The United States was not
bound by treaty to permit France to outfit its vessels. Because
the United States must deny Britain that privilege and could
deny it to France, failure to treat France like Britain would vio‐
late the United States’ duty of neutrality.252
This was a bad argument. As a matter of usage, if a state had
a treaty pledging military assistance to a belligerent, fulfilling
that obligation would not compromise the first state’s neutrali‐
ty.253 Vattel agreed.254 Allowing a belligerent to outfit ships in
neutral ports seems much less offensive than sending that bel‐
ligerent a division. Madison even made this argument, albeit in
a different context. The draft neutrality bill prohibited all bel‐
ligerents from selling prizes in American harbors. Madison
convinced the House to delete this section:
A neutral nation might treat belligerent nations unequally,
where it was in consequence of a stipulation prior to the
war, and having no particular reference to it. It was laid
down expressly, by all the best writers, that to furnish a mili‐
tary force to one of the parties, in pursuance of such a stipu‐
lation, without a like aid to the other, was no breach of neu‐
trality; and it amounted to the same thing whether the
equilibrium were destroyed by putting an advantage in one
scale, or taking a privilege from the other. The executive had
expounded the law of nations, and our treaties, in this sense,
by leaving the sale of French prizes free, and forbidding the
sale of British prizes. For the legislature to decide, that we
were bound by the laws of neutrality to forbid the sale of

questions, see Letter from George Washington to John Adams (Aug. 27, 1790), in 6
WASHINGTON’S PAPERS, supra note 146, at 343, 343–44.
252. See Letter from Thomas Jefferson to Gouverneur Morris (Aug. 16, 1793), in
26 JEFFERSON’S PAPERS, supra note 95, at 697, 700–01.
253. See HALL, supra note 211, § 211, at 509; 2 HYDE, supra note 222, § 844, at 692;
LAWRENCE, supra note 240, § 244, at 478; 2 OPPENHEIM, supra note 240, § 291, at
358; TAYLOR, supra note 215, § 601, at 626; 10 VERZIJL, supra note 149, at 86.
254. See 3 VATTEL, supra note 66, § 105.
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French prizes also, would be to make themselves the exposi‐
tor of the law of nations . . . .255

He never seems to have made the connection, but by this same
logic, forbidding belligerents from fitting out vessels would
also “make [Congress] the expositor of the law of nations.”
4.

How much did the United States care about the law of nations?

So far, we have seen that Congress passed the Neutrality Act
pursuant to the Define and Punish Clause and that the Act went
further than international law required. This subsection argues
that the administration probably knew that its legal arguments
were thin at best. But nobody seems to have suggested, either
during the 1790s or the decades after, that American neutrality
legislation would be constitutionally deficient if it prohibited
more than was necessary. Some even said that Congress had the
power to punish what the law of nations did not proscribe.
The administration seemed to believe that it was merely
complying with its neutral duties. In private letters, for in‐
stance, Jefferson and Hamilton made the same arguments as
they did in public documents.256 But the administration must
have realized that its legal position was weak. As mentioned
earlier, Washington’s Cabinet considered “usage” (state prac‐
tice) to be an important source of the law of nations.257 The
255. 4 ANNALS OF CONG. 754 (1794).
256. Letter from Thomas Jefferson to James Monroe (July 14, 1793), in 26 JEFFER‐
SON’S PAPERS, supra note 95, at 501, 501–02. Compare Letter from Alexander Hamil‐
ton to George Washington (May 15, 1793), in 14 HAMILTON’S PAPERS, supra note
108, at 454, 454–60, with Alexander Hamilton, No Jacobin No. IV, DAILY AM. AD‐
VERTISER, Aug. 10, 1793, reprinted in 15 HAMILTON’S PAPERS, supra note 108, at 224,
224–28.
257. See supra note 95 and accompanying text. For a sample of the administra‐
tion’s references to “usage” on questions of the law of nations, see, for example,
Thomas Jefferson, Opinion on the Treaties with France (Apr. 28, 1793), in 25 JEF‐
FERSON’S PAPERS, supra note 95, at 608, 609 (“The Law of Nations, by which this
question is to be determined, is composed of three branches. 1. the Moral law of
our nature. 2. the Usages of nations. 3. their special Conventions.”); id. at 612 (“But
I deny that the reception of a minister has any thing to do with the treaties. There
is not a word, in either of them, about sending ministers. This has been done be‐
tween us under the common usage of nations, and can have no effect either to
continue or annul the treaties.”); Questions for the Supreme Court (July 18, 1793),
in 26 JEFFERSON’S PAPERS, supra note 95, at 534, 535 (“10. Do the laws and usages
of nations authorize her, as of right, to erect such courts for such purpose?”); id. at
536 (“20. To what distance, by the laws and usages of nations, may the US. exer‐
cise the right of prohibiting the hostilities of foreign powers at war with each oth‐
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Neutrality Proclamation pegs the definition of “contraband” to
“the modern usage of nations.”258 The administration also ap‐
pealed to usage when arguing about neutrals’ commercial
rights and determining the extent of United States’ territorial
waters.259 Yet the only precedent that anyone mentioned for the
ban on outfitting and arming belligerent ships was a 1792 Swe‐
dish proclamation forbidding foreign privateers from outfitting
in its ports.260 Hamilton referenced this decree in a his essay No
Jacobin No. IV. He was content with the one example because
“[t]he governments of Europe know, by long experience, the
usages of war, and without consulting the authorities or prece‐
dents, are able to pronounce with facility, on what is lawful,
what unlawful.”261 Put another way, Hamilton did not know of
any other precedents, but he assumed Sweden did. And no‐
body cited any case in which a neutral had banned its citizens
from serving in foreign armies, navies, or privateers.
er, within rivers, bays, and arms of the sea, and upon the sea along the coasts of
the US?”); Alexander Hamilton, Pacificus No. II, GAZETTE OF THE U.S., July 3, 1793,
reprinted in 15 HAMILTON’S PAPERS, supra note 108, at 55, 59 (“France committed
an aggression upon Holland in declaring free the navigation of the Scheldt and
acting upon that declaration; contrary to Treaties in which she had explicitly
acknowleged [sic] and even guaranteed the exclusive right of Holland to the nav‐
igation of that River and contrary to the doctrines of the best Writers and estab‐
lished usages of Nations, in such cases.” (footnotes omitted)); Letter from Thomas
Jefferson to Thomas Pinckney (Sept. 7, 1793), 27 JEFFERSON’S PAPERS, supra note
95, at 55, 56 (“This article is so manifestly contrary to the law of nations, that noth‐
ing more would seem necessary than to observe that it is so. Reason and usage
have established that when two nations go to war, those who chuse [sic] to live in
peace retain their natural right to pursue their agriculture, manufactures and oth‐
er ordinary vocations, to carry the produce of their industry, for exchange, to all
nations, belligerent or neutral, as usual, to go and come freely without injury or
molestation, and in short, that the war among others shall be for them as if it did
not exist.”); Letter from Thomas Jefferson to George Washington (Oct. 9, 1793), in
27 JEFFERSON’S PAPERS, supra note 95, at 224, 224–25 (“The memorialists seem to
expect that an indemnification may be made them by this government out of the
monies due from us to France. But this would be an act of reprisal, which the us‐
age of nations would not justify until justice has been required from France, and
formally denied.”).
258. The Proclamation of Neutrality (Apr. 22, 1793), reprinted in 1 AM. STATE
PAPERS, supra note 145, at 140, 140.
259. See Thomas Jefferson, Notes on the Proclamation of Neutrality and the Law
of Nations (Dec. 20, 1793), in 27 JEFFERSON’S PAPERS, supra note 95, at 598, 598–600;
Letter from Thomas Jefferson to Certain Foreign Ministers in the United States
(Nov. 8, 1793), in 27 JEFFERSON’S PAPERS, supra note 95, at 328, 328.
260. See Alexander Hamilton, No Jacobin No. IV, DAILY AM. ADVERTISER, Aug.
10, 1793, reprinted in 15 HAMILTON’S PAPERS, supra note 108, at 224, 227.
261. Id.
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Some outside the administration even expressed doubts
about the administration’s legal position. At trial, Henfield’s
counsel seems to have pointed out that Bynkershoek said that
belligerents may levy soldiers in neutral territory.262 In a letter
to Jefferson, then‐Senator James Monroe also rejected the ar‐
gument that belligerents can hold neutrals responsible for their
citizens’ voluntarily enlisting with foreign militaries: “If we
had hired him to France or Britain, as the Swiss in particular
do, we could not be [held responsible].”263 And as mentioned
earlier, Madison may have understood that the United States
was not obliged to prohibit the fitting out and arming of French
vessels in U.S. ports. 264 American political leaders, therefore,
must have known that the international legal foundation for
U.S. neutrality policy was wanting.265
Yet nobody suggested that Congress lacked the constitution‐
al power to prohibit more than it was required to under inter‐
national law. When Madison argued that the United States
would make itself “the expositor of the law of nations” if it
262. Henfield’s counsel at least cited the relevant portions of Bynkershoek; there
are no records of counsel’s actual arguments. See Peter Duponceau et al., Defense,
Henfield’s Case, reprinted in WHARTON, supra note 144, at 83, 83.
263. Letter from James Monroe to Thomas Jefferson (June 27, 1793), in 26 JEFFER‐
SON’S PAPERS, supra note 95, at 381, 383.
264. There are not many other instances in which people challenged the admin‐
istration’s interpretation of the law of nations. But that should not be too surpris‐
ing. The British government had little reason to object to excessively zealous neu‐
trality regulations. Genêt was either incapable of understanding or uninterested in
international law. He dismissed Jefferson’s justifications as “aphorisms of Vattel,”
which, while true, is not much of an argument. Letter from Edmond Charles
Genêt to Thomas Jefferson (June 22, 1793), in 1 AM. STATE PAPERS, supra note 145,
at 155, 155. Many inside and outside the administration, including even Monroe,
wanted to stay out of war at all costs and thus had little reason to question U.S.
policy too much. See CASTO, supra note 3, at 22, 163. As for public opinion, some
wanted to help France for ideological reasons. Others thought the President
lacked the constitutional power to implement neutrality rules without Congress’s
consent. But subtleties of neutrality law were less salient. See, e.g., Veritas (May 30,
1793), reprinted in 12 WASHINGTON’S PAPERS, supra note 146, at 647, 647–48; Veritas
No. II (June 3, 1793), reprinted in 13 WASHINGTON’S PAPERS, supra note 146, at 17,
17–19; Veritas No. III (June 6, 1793), reprinted in 13 WASHINGTON’S PAPERS, supra
note 146, at 34, 34–36.
265. Rawle, Henfield’s prosecutor, and Judge Peters, who presided over Hen‐
field’s trial, were hesitant about the government’s case, but we do not know what
their concerns were. See Letter from Thomas Jefferson to James Monroe (July 14,
1793), in 26 JEFFERSON’S PAPERS, supra note 95, at 501, 502. Because of these
doubts, Rawle requested Hamilton and Randolph’s help when writing his indict‐
ment. See THOMAS, supra note 145, at 172.
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prohibited the selling of prizes, he just said that this would be
bad policy: It would “arm Britain with a charge against the
United States, of having violated their neutrality” and “give
extreme disgust to the French Republic.”266 But the Constitution
never came up. Nor did anyone raise constitutional objections
three years later when Congress voted to extend the Neutrality
Act through 1800 (the original Act was set to expire in March
1797). 267 Initially, Federalist Congressman William Smith
moved to make the Act permanent.268 But Albert Gallatin, by
then a leader of the Democratic‐Republican party, argued that
the Act should only be extended another two years because the
law went further than the law of nations required: “In no other
nation, he said, was it considered as a high misdemeanor to
enter into the service of a foreign Power.”269 Gallatin did not
think that the law was unconstitutional, just that it was “a kind
of novelty” that should only last “until the expiration of the
present European war.”270 Many others entered the debate, but
nobody argued that Congress was constitutionally limited to
incorporating the law of nations.
In fact, both before and after the Neutrality Act’s passage,
many indicated that Congress could, pursuant to the Define
and Punish Clause, punish many acts that did not violate the
law of nations. In 1792, Randolph wrote that Congress could
punish acts of hostility by Americans against Spanish Flori‐
da because this conduct was “injurious to our harmony with
foreign nations,” even if not “absolutely offenses against the
law of nations.”271 Randolph also told Jefferson six months
earlier that Congress could “regulate” the law of nations “to
be binding upon the departments of their own government
in any form whatsoever.” Making “change[s]” was permissible,
but “every change is at the peril of the nation, which makes
it.”272 In 1793, Washington suggested that Congress had sig‐
266. 4 ANNALS OF CONG. 754 (1794).
267. Neutrality Act of 1794, ch. 50, § 10, 1 Stat. 381, 384.
268. See 6 ANNALS OF CONG. 2227 (1797).
269. Id. at 2228.
270. Id.
271. Edmund Randolph, Opinion on Offenses against the Law of Nations (Dec.
5, 1792), in 24 JEFFERSON’S PAPERS, supra note 95, at 702, 703.
272. Letter from Edmund Randolph to Thomas Jefferson (June 26, 1792), in 24
JEFFERSON’S PAPERS, supra note 95, at 127, 127 (emphasis added) (discussing a
possible infringement of an ambassador’s rights).
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nificant ability to innovate upon his neutrality rules. In part,
he wanted Congress to codify penalties. But he also thought
Congress should “correct [and] improve” his regime.273 Mad‐
ison’s 1798 letter to Jefferson criticizing Adams’s neutrality
regulation, mentioned earlier, also implied that Congress
could go further than international law. Neutrality regula‐
tions “were in pursuance of the law of Nations, & conse‐
quently in execution of the law of the land.” The President
could not argue “that the law of Nations leaves this point
undecided, & that every nation is free to decide it for itself”
either. If that were so, “the regulation . . . comes expressly
within [Congress’s] power to ‘define the law of Nations.’”274
Finally, a few decades later, the Supreme Court recognized
that the Neutrality Act banned more than the law of nations
required. As the Court explained in The Brig Alerta & Cargo v.
Blas Moran,275 neutrals must either allow all belligerents to fit
out their vessels or deny that privilege to all belligerents.276
The United States took the stricter course, prohibiting states
from arming and fitting out vessels. But the Court never
suggested that this posed a constitutional problem.277
D.

Lessons from the Neutrality Act

We can draw two lessons from the Neutrality Act about the
scope of the Define and Punish Clause. First, “offenses against
the law of nations” was a broad term. The American govern‐
ment did not accuse Americans who violated neutrality rules
of having committed universally condemned crimes like pira‐
cy. Rather, as discussed earlier, they argued that any such per‐
son violated treaties of peace. But this obligation to preserve
peace was binding upon the United States as a country, not
upon its citizens. These acts were offenses against the law of
nations because states must suppress acts of hostility by their
273. See Speech of President Washington (Dec. 3, 1793), reprinted in 1 AM. STATE
PAPERS, supra note 145, at 21, 21.
274. Letter from James Madison to Thomas Jefferson (Apr. 2, 1798), in 30 JEFFER‐
SON’S PAPERS, supra note 95, at 238, 239.
275. 13 U.S. (9 Cranch) 359 (1815).
276. Id. at 365.
277. Id.; see also The Estrella, 17 U.S. 298, 309 (1819) (same); Violation of Neutral‐
ity and Act of Congress of 1818, 3 Op. Att’y Gen. 741, 745–46 (1842) (“[T]he Su‐
preme Court, in the case of the Estrella, declare[d] that the statute of 1818 has gone
further than the law of nations.”).
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citizens against other countries. 278 Likewise, the government
justified its ban on equipping and arming foreign vessels on the
grounds that the United States was obliged to suppress such
acts under the law of neutrality. The government, accordingly,
understood “offenses against the law of nations” to mean any
acts that the United States had an obligation to suppress under
the law of nations.279
Second, international law is not much of a constraint on Con‐
gress’s exercise of the Define and Punish Clause. Congress adopt‐
ed an idiosyncratic understanding of the law of nations when it
enacted the Neutrality Act. The executive and legislative branches
both seemed to believe that the United States had a legal obliga‐
tion to ban the outfitting of belligerent ships and foreign enlist‐
ment. But there was no good precedent for these policies. The fact
that nobody suggested that U.S. neutrality legislation might be
unconstitutional suggests that Congress’s power to define gives it
significant creative powers. The only law‐of‐nations predicate for
Congressional action was a broad duty to remain impartial and
an even vaguer duty of state responsibility.
IV.

SUPREME COURT PRECEDENT ANALYZING THE DEFINE AND
PUNISH CLAUSE

Four Supreme Court cases have addressed the scope of the
power to define offenses against the law of nations. We have
already seen that in the first case, United States v. Smith, the
Court said that this power is quite broad.280 The second case,
United States v. Arjona,281 concerned Congress’s power to crimi‐
nalize the counterfeiting of foreign currencies, and the other
two, Ex parte Quirin282 and Hamdan v. United States,283 related to
Congress’s power to try law of war offenses in military tribu‐
278. See supra note 165 and accompanying text.
279. As discussed earlier, the government also argued that enlistment by a for‐
eign government agent violated the United States’ sovereignty. See supra notes
164–69 and accompanying text. But the Neutrality Act barred everyone, not just
foreign governments, from enlisting Americans to fight in foreign armies. This
broader prohibition was predicated on neutrality law.
280. See 18 U.S. (5 Wheat.) 71, 73–74 (1820); see also supra notes 22–23, 56–57 and
accompanying text.
281. 120 U.S. 479 (1887).
282. 317 U.S. 1 (1942).
283. 548 U.S. 557 (2006).
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nals. On each occasion, the Court has suggested that Congress
may depart from preexisting definitions of offenses against the
law of nations.
A.

Arjona

United States v. Arjona contains the Court’s most extensive
analysis of the Define and Punish Clause and establishes that
Congress may punish any criminal conduct if doing so helps
the United States comply with its international legal obliga‐
tions.284 A federal statute criminalized the counterfeiting of for‐
eign money.285 The defendant faced charges under Sections 3
and 6 of the relevant statute.286 Section 3 made it criminal to
“[f]alsely mak[e], forg[e], or counterfeit[]” foreign banknotes,
and Section 6 punished mere possession of counterfeit foreign
bank notes.287 Arjona upheld Sections 3 and 6 as constitutional
on the grounds that international law “requires eve‐
ry . . . government to use ‘due diligence’ to prevent a wrong
being done within its own dominion to another nation,” in‐
cluding those who “counterfeit the money of another na‐
tion.”288 The Court cited Vattel for the proposition that coun‐
tries may not “allow[] and protect[] false coiners” and to argue
that this protection extended more broadly to all types of
commercial exchange, including publicly and privately issued
securities, even though Vattel did not discuss either.289 Notably,
the Court did not examine whether any other states prohibited
the counterfeiting of foreign banknotes.
The Court next wrote that the United States had a strong in‐
terest in enshrining this principle of international law because
U.S. currency was “practically composed” of government and
bank securities, notes, and certificates.290 If other countries did
not punish the forging and counterfeiting of these securities
abroad, “a great wrong will be done to the United States,” as
“uncertainty about the genuineness of the security necessarily
depreciates its value . . . and against this international comity
284. See Arjona, 120 U.S. at 479.
285. Id. at 480.
286. Id. at 482.
287. Id. at 481–82.
288. Id. at 484.
289. Id. at 485–86.
290. Id. at 486.
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requires that national protection shall, as far as possible, be af‐
forded.”291 Because the United States could call on other gov‐
ernments to punish counterfeiting of U.S. securities, they could
ask the same of the United States; “international obligations are
of necessity reciprocal in their nature.” 292 The federal govern‐
ment has the power to punish these offenses against the law of
nations because it is “necessary and proper . . . to carry into exe‐
cution a power conferred by the constitution on the government
of the United States exclusively.”293 Thus, Congress may punish
offenses against the law of nations if doing so is “necessary and
proper” for the United States to comply with its own interna‐
tional legal obligations.294
Two final points bear mentioning. First, the Court did not
claim that failure to punish these offenses might lead to war,
Merely “disturb[ing] that harmony between the governments”
was enough to give it pause.295 Second, it did not matter that
the statute itself did not “declare[] [counterfeiting] . . . to be ‘an
offense against the law of nations’” because “[w]hether the of‐
fense as defined is an offense against the law of nations depends
on the thing done, not on any declaration to that effect by con‐
gress.”296 The D.C. and Eleventh Circuits have pointed to the
emphasized text as evidence that Arjona limits Congress’s
power to define.297 But in doing so they have ignored the lan‐
guage’s context. The Court just meant that the government
does not waive its power to punish offenses against the law of
nations by failing to reference the clause in a statute.298

291. Id.
292. Id. at 487.
293. Id. The use of the word “exclusively” does not mean that states cannot pun‐
ish the same offenses. See id. (“This, however, does not prevent a state from
providing for the punishment of the same thing, for here, as in the case of counter‐
feiting the coin of the United States, the act may be an offense against the authori‐
ty of a state as well as that of the United States.”).
294. See id. at 487.
295. Id.
296. Id. at 488 (emphasis added).
297. See Al Bahlul v. United States, 792 F.3d 1, 15 (D.C. Cir. 2015), rev’d on other
grounds 840 F.3d. 757 (en banc); United States v. Bellaizac‐Hurtado, 700 F.3d 1245,
1249 (11th Cir. 2012).
298. See Arjona, 120 U.S. at 488.
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Quirin and Hamdan

When weighing in on military commissions cases, the Su‐
preme Court has stated that Congress is not limited to punish‐
ing offenses that are clearly established under international
law. America’s views on the international law of war matter
more than the international community’s.
Ex parte Quirin upheld a military commission’s conviction of
several belligerents for espionage pursuant to the Articles of
War. Article 15 granted military commissions jurisdiction over
“offenders or offenses that by statute or by the law of war may
be triable by such military commissions or other military tribu‐
nals.” 299 The Court held that the Define and Punish Clause
permitted Congress, through the Articles of War, to “sanc‐
tion[] . . . the jurisdiction of military commissions to try persons
for offenses which, according to . . . the law of war, are cog‐
nizable by such tribunals.”300
The Court implied that Congress’s power to define is not
completely limited by international law. “Congress,” the Court
said, “had the choice of crystallizing in permanent form and in
minute detail every offense against the law of war.” 301 But
Congress would have no such choice if a single departure from
a “minute detail” of an offense could invalidate an offense.
Suppose, for example, that the law of war required at least a
knowledge mens rea, but Congress permitted conviction upon
a showing of mere recklessness. If preexisting international law
limits Congress’s power, that statute would be unconstitution‐
al. Additionally, the law of war evolves. Other states may
change their interpretation of international law, and countries
may codify and alter vague areas of international law. That
must have occurred to the Court. The law of war had trans‐
formed from a series of hazy offenses to an international set of
codified rules between the Civil War and the Second World
War.302 Foreign developments could thus render the same mi‐
nutely defined statute constitutional today but unconstitutional
tomorrow. The Court likely would not have considered that

299. Ex parte Quirin, 317 U.S. 1, 27 (1942).
300. Id. at 18.
301. Id. at 30.
302. See supra note 44 and accompanying text.
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outcome acceptable because the statutory scheme would then
no longer have “permanent form.”
Quirin also noted that other countries’ list of “offenses against
the law of war” might not overlap completely with the offenses
“recognized by our courts as violations of the law of war.”303 This
quotation does not answer whether the Court thought that it or
Congress was to decide whether a crime was an offense against
the law of war. But a sentence earlier in the opinion suggests that
Congress gets the last word. After amassing evidence that Con‐
gress believed that spies could be tried by military commissions,
the Court wrote, “It must be regarded as a rule or principle of the
law of war recognized by this Government by its enactment of the Fif‐
teenth Article of War.”304 Congress’s understanding of the law of
war, accordingly, is dispositive.305
Hamdan v. Rumsfeld also establishes that Congress has the
power to define and punish offenses against the law of nations
that other countries do not recognize. Part V of Justice Ste‐
vens’s opinion (joined by Justices Souter, Ginsburg, and Brey‐
er) set aside a conspiracy conviction in a military commission
because Congress had not “positively identified ‘conspiracy’ as
a war crime.”306 But Congress may grant military commissions
jurisdiction over law of war offenses “defined by statute,” and
the plurality did not say that offenses “defined by statute”
must be pegged to international law.307 Though his opinion did
not “address the validity of the conspiracy charge,” Justice
Kennedy’s concurrence also indicated that Congress need not
tie offenses to extant international law: “Congress may choose
to provide further guidance in this area. Congress, not the
Court, is the branch in the better position to undertake the ‘sen‐
sitive task of establishing a principle not inconsistent with the
national interest or with international justice.’”308
303. 317 U.S. at 29.
304. Id. at 35–36 (emphasis added).
305. The possibility that Congress could take away defendants’ right to jury trial
might seem frightening, but this does not necessarily follow from Quirin. The
Court also said in this same passage that some law of war violations are “constitu‐
tionally triable only by a jury,” thus implying that there is an Article III limit on
military commissions’ jurisdiction separate from the Article I limit. Id. at 29.
306. Hamdan v. Rumsfeld, 548 U.S. 557, 602 (2006) (plurality opinion).
307. Id.
308. See id. at 636 (Kennedy, J., concurring in part) (quoting Banco Nacional de
Cuba v. Sabbatino, 376 U. S. 398, 428 (1964)).
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Implicit in both Ex parte Quirin and Hamdan is the notion that
Congress has the power to punish “offenses against the law of
war” committed by other countries’ combatants against the
United States. This provides a new ground for punishing pri‐
vate conduct separate from the Arjona theory that Congress can
punish private conduct it has a duty to suppress.
Finally, it is worth noting that the Court in Hamdan and Qui‐
rin did not use the term “violation against the law of war” in
the same way. The Hamdan Court seemed to understand “vio‐
lation against the law of war” as synonymous with the modern
definition of a “war crime”: “a serious violation of the laws and
customs of international humanitarian law [that] has been
criminalized by international treaty or customary law.”309 But
the Quirin Court assumed that “espionage” was an “offense
against the law of war,” even though no treaty or rule of cus‐
tomary international law criminalized it. Spies just lost the
privilege of belligerency and could therefore be punished if
captured.310 Judge Rogers speculated in Bahlul that the Quirin
Court made a basic legal error.311
But the Quirin Court never claimed that international law re‐
quired that the defendants be punished, just that they were un‐
lawful belligerents and could therefore, under the law of war,
be punished.312 For that reason, the indictment against the Qui‐
rin defendants “plainly allege[d] [a] violation of the law of
war.” 313 Thus, the term “violation of the law of war” meant
something different in Quirin than “war crime” does today.314
309. Alexander Schwarz, War Crimes, MAX PLANCK ENCYCLOPEDIA OF PUBLIC
INTERNATIONAL LAW (Sept. 2014), http://opil.ouplaw.com/view/10.1093/law:epil/
9780199231690/law‐9780199231690e431?rskey=EnfR3i&result=10&prd=EPIL
[https://perma.cc/HXE2‐FQNY].
310. See, e.g., U.S. WAR DEP’T, FIELD MANUAL 27‐10: RULES OF LAND WARFARE
58, ¶ 2013 (1940).
311. See Al Bahlul v. United States, 840 F.3d 757, 817–18 (D.C. Cir. 2016) (en
banc) (Rogers, J., dissenting), reh’g denied (Nov. 28, 2016).
312. See Ex parte Quirin, 317 U.S. 1, 36 (1942).
313. Id. at 36.
314. See also Curtis A. Bradley & Jack L. Goldsmith, Congressional Authorization
and the War on Terrorism, 118 HARV. L. REV. 2047, 2133 n.374 (2005) (“In addition to
war crimes, such as purposeful targeting of civilians, the jurisdiction of military
commissions has always extended more generally to actions on the battlefield by
unlawful combatants. There is a debate about whether such actions are best con‐
strued as war crimes, or as crimes that, because they are committed by unlawful
combatants, are not shielded from prosecution by combatant immunity.” (cita‐
tions omitted)).
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At that time, international lawyers referred to both “unprivi‐
leged” and “illegal” acts of belligerency as “violations of the
laws of war.”315 Hence, in 1865, Attorney General James Speed
described unprivileged acts, like espionage, blockade running,
and sabotage, as “offenses against the laws of war,” even
though they were “not crimes” in an ordinary sense of the
word. 316 The 1886 and 1920 editions of William Winthrop’s
treatise on military law likewise described acts lacking the
privileges of belligerency, including “espionage,” as “violations
of the laws of war.”317 Henry Halleck’s 1861 international law
treatise likewise referred to guerrillas, who did not commit war
crimes but lacked combatants’ privilege, as having committed
“violations of the laws of war.”318 Every edition of Lassa Op‐
penheim’s treatise on the law of war published before Quirin
declared that “persons committing acts of espionage or treason
are . . . considered war criminals,” even though “the employ‐
ment of spies and traitors is considered lawful on the part of

315. Charles Cheney Hyde, Aspects of the Saboteur Cases, 37 AM. J. INT’L L. 88, 91
n.10 (1943) (“The proof that it is unlawful is found in the fact that its commission
is penalized. All acts for the commission of which international law prescribes a
penalty are in the sense of that law unlawful.” (quoting John Bassett Moore, Con‐
traband of War, 51 PROC. AM. PHIL. SOC’Y 18, 20 (1912))). Moore was admittedly
talking about contraband, not espionage, but the principle is the same: selling
contraband is not a war crime, but international law allows belligerents to punish
it. For another explanation of this broader formulation, see Schwarz, supra note
309 (“A wider approach defines war crimes as all acts constituting a violation of
the laws or customs of war, irrespective of whether the conduct is criminal.”).
This Article’s account, that “violations of the law of war” included both unprivi‐
leged belligerent acts and what we would now call war crimes, is thus broadly
consistent with the Government’s position in Bahlul. See Respondent’s Brief at 45–
46, Al Bahlul v. United States, 792 F.3d 1 (D.C. Cir. 2015) (No. 11‐1324), 2015 WL
6689466 (“Instead, Quirin interpreted the category of ‘offense[s] against the law of
war’ to include offenses that were traditionally triable by military commission
under domestic precedents but that were not viewed as violations of international
law.”).
316. Military Commissions, 11 U.S. Op. Atty. Gen. 297, 312–13 (1865).
317. 2 WILLIAM WINTHROP, MILITARY LAW 69 (1886); WILLIAM WINTHROP, MILI‐
TARY LAW AND PRECEDENTS 838 (2d ed. 1920).
318. HENRY WAGNER HALLECK, INTERNATIONAL LAW 386 (1861) (States do not
“recognize [guerrillas’] acts nor attempt to save them from the punishment due
for their violations of the laws of wars. . . . The perpetrators of such acts, under
such circumstances, are not enemies, legitimately in arms, who can plead the laws
of war in their justification, but they are robbers and murderers, and as such, may
be punished.”).
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belligerents.” 319 U.S. courts and commentators continued this
usage from the second half of the nineteenth through the early
twentieth centuries.320 Britain did so too during the First World
War.321 To be sure, at the time of Quirin, plenty of legal opin‐
ions, treaties, and U.S. government publications, including
some that the Court cited, noted that international law did not
per se prohibit espionage.322 But plenty of contemporary com‐
mentary referred to unprivileged acts of belligerency as “viola‐
tions of the law of war.” 323 Situating Quirin in this tradition
avoids the awkward and implausible conclusion that, as Judge
Kavanaugh put it, “Justices such as Harlan Fiske Stone, Felix
Frankfurter, Robert Jackson, and Hugo Black— [were] ignorant
of the content of international law.”324
319. 2 LASSA OPPENHEIM, INTERNATIONAL LAW § 288, at 337 (5th ed. 1935); 2
LASSA OPPENHEIM, INTERNATIONAL LAW § 288, at 287 (4th ed. 1926); 2 OPPEN‐
HEIM, supra note 240, § 288, at 223 (edition published in 1921); 2 LASSA OPPEN‐
HEIM, INTERNATIONAL LAW § 288, at 197 (2d ed. 1912); 2 LASSA OPPENHEIM, IN‐
TERNATIONAL LAW § 288, at 160 (1st ed. 1906).
320. See, e.g., Thompson v. Wharton, 70 Ky. 563, 566 (1871) (espionage is a “vio‐
lation of the laws of war”); Dillard v. Alexander, 56 Tenn. 719, 720–21 (1872) (trad‐
ing with the enemy is a “violation of the Laws of War”); JAMES REGAN, THE JUDGE
ADVOCATE AND RECORDER’S GUIDE 47 (1877) (stating that guerrilla warfare is an
offense against the law of war); AUSTIN WAKEMAN SCOTT, HANDBOOK OF MILI‐
TARY LAW § 44, at 60 (1918) (stating that selling abandoned or captured property
is an offense against the law of war); id. § 46, at 61 (same for spying); Trial of Spies
by Military Tribunals, 31 U.S. Op. Atty. Gen. 356, 364–65 (1918) (listing espionage
as a war crime).
321. See JAMES M. LOWRY, MARTIAL LAW WITHIN THE REALM OF ENGLAND 48
(1914) (espionage can be tried as a “war crime”); MANUAL OF EMERGENCY LEGIS‐
LATION 519 (Alexander Pulling ed., 1914) (same); MANUAL OF MILITARY LAW 302
(6th ed. 1917) (“The term ‘War Crime’ is the technical expression for such an act of
enemy soldiers and enemy civilians as may be visited by punishment or capture
of the offenders.”).
322. See Richard R. Baxter, So‐Called “Unprivileged Belligerency”: Spies, Guerrillas,
and Saboteurs, 28 BRIT. Y.B. INT’L L. 323, 329–33 (1951). But even if international
law had, before Quirin, narrowed the meaning of “law of war violation” to no
longer include unprivileged acts of belligerency, then that would not demonstrate
that the Court was confused. Rather, it would show that the constitutional mean‐
ing of “violation against the law of war” is not tied to currant international law.
323. But see Marty S. Lederman, If George Washington Did It, Does that Make It
Constitutional?: Historyʹs Lessons for Wartime Military Tribunals, 105 GEO. L.J.
(forthcoming August 2017) (manuscript at 53–54), http://scholarship.
law.georgetown.edu/cgi/viewcontent.cgi?article=2813&context=facpub
[https://perma.cc/6HJD‐9FXX] (arguing that Quirin mistakenly assumed that
“‘unprivileged’ belligerency automatically violates the law of war”).
324. Al Bahlul v. United States, 840 F.3d 757, 764 (D.C. Cir. 2016) (en banc) (Ka‐
vanaugh, J., concurring). Judge Kavanaugh, by contrast, argued that Congress’s
war powers give it the power to punish these offenses in military commissions
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Lessons

From these cases, we can draw seven lessons about the scope
of the Define and Punish Clause. First, as Arjona makes clear,
Congress may define and punish offenses that did not exist at
the time of the Framing.325 International law, after all, did not
prohibit the counterfeiting of securities in the 1700s. Second, in
all three cases, state practice was not constitutionally relevant
to Congress’s power to define. Arjona did not examine other
countries’ views on counterfeiting, and both Quirin and
Hamdan implied that Congress did not need to peg its statutes
to extant international law. Third, Arjona held that Congress,
through some combination of the Necessary and Proper and
Define and Punish Clauses, had the power to punish any con‐
duct if doing so would help the United States comply with its
international legal obligations. 326 Congress thus can do more
than punish what international law already forbids. Fourth,
Quirin and Hamdan also permitted the United States to punish
other offenses against the law of war committed by nationals of
other countries. Fifth, “violation of the law of war” may in‐
clude unprivileged acts of belligerency. Sixth, when deciding if
the U.S. had an obligation to punish the conduct, the Arjona
Court considered U.S. national interests relevant to its analysis.
Seventh, Congress did not need to specify in its statute that the

even though they were not violations of the law of war. See id. at 761. This ap‐
proach would not force the courts to clarify the scope of the Define and Punish
Clause, see id., but therein lies the rub: as we saw earlier, the Court in Quirin ex‐
plicitly tied the scope of military commissions’ jurisdiction in part to that Clause.
Judge Kavanaugh cited two other historic sources for this claim, William Win‐
throp and Joseph Story’s treatises, but Winthrop, on the page Judge Kavanaugh
cited, explicitly mentioned the Define and Punish Clause as a basis for military
commissions’ jurisdictions. See WINTHROP, MILITARY LAW AND PRECEDENTS, supra
note 317, at 831. And the Story passage never actually mentioned “military com‐
missions.” 3 STORY, supra note 112, § 1192.
325. See Note, The Offenses Clause After Sosa v. Alvarez‐Machain, 118 HARV. L.
REV. 2378, 2386 (2005) (“Arjona established that an exercise of Offenses Clause
power must be measured against international law as it exists at the time when
Congress acts, not as it existed at the time of the founding.”).
326. See also id. at 2386–87 (“[T]he Offenses Clause not only allows Congress to
act against direct violations of the law of nations, but also allows Congress to
criminalize acts a step removed from the demands of international law.”); Fred‐
man, supra note 58, at 297–98 (same).
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crime was an offense against the law of nations for the execu‐
tive to raise that argument in court.327
V.

WHAT CAN CONGRESS PUNISH?

Generally, international law binds states, not individuals. Until
the twentieth century, international law treated very few private
acts as criminal offenses. So what exactly may Congress punish
under the Define and Punish Clause? The previous Sections estab‐
lish that this clause gives Congress an expansive power, but all
powers have limits. This Section describes those limits.
This Article categorizes the different types of offenses that
Congress might try to punish as type one through type five
offenses. Type one offenses are offenses against the law of
war 328 or universally punishable private criminal acts, like
attacks on ambassadors, violations of safe conduct, and pira‐
cy. Type two offenses cover private conduct that, though not
illegal under international law itself, the United States has an
obligation to punish. 329 The Arjona prohibition on making
and possessing counterfeit foreign currency is a good exam‐
ple of a type two offense: Those specific acts were not inter‐
national crimes, but the United States had an obligation to
suppress them. Type three offenses are like type two offenses,
but it may be ambiguous whether international law requires
that states condemn the conduct in question. Preexisting in‐
ternational law does not require states to punish type four
offenses. Congress must believe that the United States is le‐
gally obliged to ban such conduct, but no other country
agrees. Type five offenses tick off none of these boxes: There
is no connection between punishing a type five offense and
complying with an existent or developing rule of customary
international law. Table 1 summarizes each offense.

327. See Note, supra note 325, at 2386 (“[A]s is the case with Congress’s other
legislative powers, Congress can exercise the power without formally invoking
it.”).
328. See supra Section IV.B. Here, this Article uses the modern, narrower under‐
standing of “violations of the law of war,” not Quirin’s broader understanding of
the term, to emphasize that type one offenses are currently illegal under interna‐
tional law whereas unprivileged belligerent acts are probably not illegal in pre‐
sent day.
329. See supra Section IV.A. (explaining the Court’s reasoning in Arjona).
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Table 1

Universally
proscribed?
State obliged to
prevent it, or law
of war permits
states to punish it?
Logical nexus for
punishment?
Constitutional to
punish?

Type
one

Type
two

Type
three

Type
four

Type
five

Yes.

No.

No.

No.

No.

N/A

Yes.

Unclear.

No.

No.

N/A

Yes.

Yes.

Yes.

No.

Yes.

Yes.

Yes.

Probably.

No.

Congress obviously can punish type one offenses, including
ones that did not exist at the time of the Framing.330 And it ob‐
viously cannot punish type five offenses because there is no
nexus to international law at all. Type two, type three, and type
four offenses present harder cases. The subsections below argue
that Congress may constitutionally proscribe each of those
three categories. But type four offenses are a closer call.
A.

Type two offenses

Congress punishes a type two offense if it proscribes private
conduct that, while not an international crime like piracy, the
United States has an international legal obligation to suppress.
The crime at issue in Bahlul, conspiracy to commit offenses
against the law of war, probably falls under this category: Pe‐
nalizing conspiracy to commit those crimes makes it easier to
punish law of war violations.331
Congress can punish type two offenses because it has discre‐
tion in deciding how to comply with its international duties.
330. See supra note 325 and accompanying text.
331. It makes more sense to view conspiracy to violate the law of war as a type
two offense, an alternative means of punishing clearly illegal acts, because the
United States has never claimed that conspiracy to violate the law of war was
itself a war crime. Rather, the government has argued that the law should be sus‐
tained as a convenient means “for the United States to carry out its international
obligation to prevent terrorism as a mode of warfare.” Respondent’s Brief at 57,
Al Bahlul v. United States, 792 F.3d 1 (D.C. Cir. 2015) (No. 11‐1324), 2015 WL
6689466.
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This is so for four reasons. First, the text and structure of the
Constitution suggest that the power to define an offense
against the law of nations is separate from the power to punish
those offenses.332 Congress should therefore, at minimum, have
the power to define an offense that it is obliged to suppress
slightly differently than other nations do. Otherwise, the power
would amount to very little.
Second, early American political leaders probably thought
the power to define included the power to create new offens‐
es.333 The idea that Congress could do no more than ape clearly
defined offenses under international law may have never oc‐
curred to the Framers. They wanted Congress to be able to
punish offenses against the law of nations that were indetermi‐
nate.334 They also considered the clause to be a powerful tool to
defuse one of the main national security threats of the day: pri‐
vate actions that could spark war.335 That tool would not be
very helpful if Congress could not act until it had significant
international precedent on its side. Congress’s expansive pow‐
er to define piracies and felonies on the high seas further im‐
plies that it has a similarly broad power to define offenses
against the law of nations.336
Third, early American neutrality legislation punished type two
offenses. The administration never argued that neutrality viola‐
tions themselves were like piracy. Rather, its argument was that
the United States had a duty to suppress the conduct in question.
That made the violations offenses against the law of nations.337
Fourth, Arjona upheld Congress’s authority to punish a type two
offense. Congress may criminalize the counterfeiting of foreign
banknotes because the United States had an obligation under in‐
ternational law “to use due diligence to prevent any injury to an‐
332. See supra Section I.
333. See supra Section II.A.
334. See supra Section II.B.
335. See supra Section II.C.
336. See supra Section II.D.
337. See supra Section III.B. It is probably more appropriate to characterize the
Neutrality Act as punishing type four offenses because there was next to no prece‐
dent for this legislation. See infra Section V.C.1. The point here is that the Wash‐
ington administration and Congress assumed that neutrality violations were of‐
fenses against the law of nations because the United States had an obligation to
suppress them.
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other nation or its people by counterfeiting its money or its public
or quasi public securities.”338 Suppressing conduct that could put
the United States in breach of its international legal obligations is
“a means to” international law compliance 339 and therefore a
“necessary and proper” means of defining and punishing offenses
against the law of nations.340 For this reason, the statute at issue
was constitutional even though the Court never pretended that
international law requires countries to punish mere possession of
counterfeited documents. 341 Congress’s discretion in choosing
how to comply with international law accordingly empowers it to
punish type two offenses.
B.

Type three offenses

Type three offenses are like type two offenses, but it is ambigu‐
ous whether international law requires that states condemn the
conduct in question. The type two arguments also suggest that
Congress has the power to define and punish type three offens‐
es: Nothing in the preceding section depended on the interna‐
tional community agreeing with the United States’ interpreta‐
tion of international law. In fact, the Framers wanted to give
Congress the power to criminalize offenses against the law of
nations where international law was ambiguous. They did not
want foreign law to limit Congress’s powers.342 And every time
the Supreme Court has examined the Define and Punish
Clause, it has implied that other countries’ views of interna‐
tional law are not constitutionally relevant.343
Banco Nacional de Cuba v. Sabbatino344 provides an addition‐
al reason why Congress can punish type three offenses. The
Court held that the judiciary should not decide on questions
of customary international law unless there is a

338. United States v. Arjona, 120 U.S. 479, 488 (1887).
339. Id. at 488.
340. See id. at 487; see also United States v. Comstock, 560 U.S. 126, 135 (2010);
McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 421 (1819) (“Let the end be legiti‐
mate, let it be within the scope of the constitution, and all means which are ap‐
propriate, which are plainly adapted to that end, which are not prohibited, but
consist with the letter and spirit of the constitution, are constitutional.”).
341. Arjona, 120 U.S. at 485–86.
342. See supra Sections II.B & II.D.1.
343. See supra Section IV.
344. 376 U.S. 398 (1964).

No. 2]

Define and Punish Clause

487

“great[] . . . degree of codification or consensus concerning a
particular area.”345 This will help judges:
focus on the application of an agreed principle to circum‐
stances of fact rather than on the sensitive task of establish‐
ing a principle not inconsistent with the national interest or
with international justice. . . . [T]he less important the impli‐
cations of an issue are for our foreign relations, the weaker
the justification for exclusivity in the political branches.346

Inversely, the more important an issue for U.S. foreign rela‐
tions, the stronger the justification for exclusivity in the politi‐
cal branches. 347 This point echoes the Arjona Court, which
looked to U.S. interests when deciding what international law
forbade. 348 Sabbatino would thus caution against overriding a
statute when customary international law lacks clarity or U.S.
interests are at stake. And, in the Define and Punish context,
consulting the Statutes at Large is probably the best way to de‐
termine U.S. interests on a question of international law.
C.

Type four offenses

The United States is alone in believing that, as a matter of in‐
ternational law, it has a duty to suppress type four conduct.
Many of the same arguments for type two and type three apply
to type four. The Framers thought the power to define entailed
the power to invent, they did not want foreign law to constrain
U.S. law, and they would not have wanted judges to hobble the
political branches when they were protecting the United States
from international controversy. This subsection shows why the
Supreme Court’s foreign relations case law provides additional
reasons to believe that the United States can punish type four
offenses and explains the limits of Congress’s power under the
Define and Punish Clause.
1.

Foreign relations deference

In his Youngstown Sheet & Tube Co. v. Sawyer concurrence,
Justice Jackson wrote that a President acting pursuant to a
345. Id. at 428.
346. Id. (emphasis added).
347. See supra note 308 and accompanying text (citing Sabbatino when interpret‐
ing the Define and Punish Clause).
348. See supra notes 290–294 and accompanying text.
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Congressional grant of authority, what Jackson called Category
One, is at the height of his power.349 To claim that it is unconsti‐
tutional to punish type four offenses is to say that “the Federal
Government as an undivided whole” lacks the power to adopt
its own understanding of customary international law with
criminal legislation. 350 But the federal government probably
does have that power.
The judiciary generally respects the political branches’ le‐
gal and factual judgments in foreign relations cases. Abbott v.
Abbott,351 for example, accepted the State Department’s treaty
interpretation because State understood “the likely reaction
of other contracting states and the impact on” its ability to
accomplish the ends of the treaty.352 Sabbatino likewise em‐
phasized the propriety of deferring to the President on cus‐
tomary international law because the executive “speaks not
only as an interpreter of generally accepted and traditional
rules, as would the courts, but also as an advocate of stand‐
ards it believes desirable for the community of nations and
protective of national concerns.”353 Granted, these cases con‐
cerned judicial deference to the President, not Congress. But
it would be structurally odd if the President had more law‐
making power than the Legislature.354
Any contrary interpretation of the Define and Punish Clause
would make a statute’s constitutionality change because other
countries changed their laws.355 Congress might punish an of‐
349. 343 U.S. 579, 635 (1952) (Jackson, J., concurring). Youngstown is the appro‐
priate framework to use here because this Article is ultimately addressing a sepa‐
ration of powers question: whether Congress or the Judiciary has the final say on
what counts as an offense against the law of nations.
350. Id. at 636–37.
351. 560 U.S. 1 (2010).
352. Id. at 16.
353. Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 432–33 (1964); see also
RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS LAW OF THE UNITED STATES
§ 112, cmt. c (1987) (noting that (1) courts prefer that “the United States speak with
one voice on such matters,” (2) U.S. views constitute “state practice, creating or
modifying international law,” and (3) “the Executive Branch will have to answer
to a foreign state for any alleged violation of international law resulting from the
action of a court” (citations omitted)).
354. Cf. Youngstown, 343 U.S. at 587–88 (majority opinion) (“[T]he President’s
power to see that the laws are faithfully executed refutes the idea that he is to be a
lawmaker . . . . The first section of the first article says that ‘All legislative Powers
herein granted shall be vested in a Congress of the United States . . . .’”).
355. See supra Introduction.
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fense pursuant to a well‐established principle of international
law at t0 that became unconstitutional at t1 if international law
changed. It would also force Congress, as Judge Henderson put
it, to play “Mother, may I?” with the international communi‐
ty.356 Justice Douglas thought it wrong for the judiciary to serve
as a mere “errand boy” of the executive branch when crafting
federal common law.357 But deferring to international definitions
of the offenses against the law of nations in a constitutional con‐
text seems worse. The Court would instead be foreign nations’
“errand boy,” and Congress could not override its decisions.
This deference would effectively delegate American constitu‐
tional law to foreign governments and international organiza‐
tions.358 That seems at odds with Madison’s preference that for‐
eign law not limit the scope of the Define and Punish power.359
The Supreme Court’s decision in Sosa v. Alvarez‐Machain360
provides four other reasons to believe that judges should not
second‐guess Congress’s interpretation of international law.361
First, “a judge deciding in reliance on an international norm
will find a substantial element of discretionary judgment in the
decision.”362 Setting outward limits on Congress’s define and
punish power would therefore be more an exercise in
“creat[ing]” constitutional limits, not “discover[ing]” them.363
That seems especially bad in type four cases because customary
international law changes. Court decisions could shape interna‐
tional law’s future development around the world, possibly to
the detriment of U.S. interests. Had courts struck down early
neutrality legislation, for example, other countries might not
have coalesced around American views of neutrality.364 Second,
356. Al Bahlul v. United States, 792 F.3d 1, 49 (D.C. Cir. 2015) (Hendrickson, J.,
dissenting), rev’d on other grounds 840 F.3d. 757 (en banc).
357. First Nat’l City Bank v. Banco Nacional de Cuba, 406 U.S. 759, 773 (1971)
(Douglas, J., concurring in the judgment).
358. See Medellin v. Texas, 552 U.S. 491, 517 (2008) (noting that any interpreta‐
tion of a treaty that delegated to a foreign body the right to make binding legal
judgments should “give pause”).
359. See supra notes 88–99 and accompanying text.
360. 542 U.S. 692 (2004).
361. See Note, supra note 325, at 2391 (“Sosa suggests that the limitations . . . flow
from concerns about judicial overreaching, not from general concerns that would
apply equally well to congressional action.”).
362. Sosa, 542 U.S. at 726.
363. Id. at 725.
364. See DAVIS, supra note 212, at 434.
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the judiciary prefers “to look for legislative guidance before
exercising innovative authority over substantive law,” especial‐
ly when “exercising a jurisdiction that remained largely in
shadow for much of the prior two centuries.”365 Because the
Court has never curbed Congress’s power to define offenses
against the law of nations before, it should tread carefully be‐
fore doing so now. Third, limiting Congress’s power to develop
rules of customary international law by punishing type four of‐
fenses might “imping[e] on the discretion of the Legislative and
Executive Branches in managing foreign affairs.”366 Fourth, and
applicable as much to the Define and Punish Clause as it is to
the Alien Tort Statute, “[w]e have no congressional mandate to
seek out and define new and debatable violations of the law of
nations, and modern indications of congressional understand‐
ing of the judicial role in the field have not affirmatively en‐
couraged greater judicial creativity.”367
There may be greater reason for deference in military com‐
mission cases. Even when the President acts contrary to con‐
gressional will, Justice Jackson wrote that he would “indulge
the widest latitude of interpretation to sustain his exclusive
function to command the instruments of national force, at least
when turned against the outside world for the security of our
society.”368 In a type four situation, the President acts pursuant
to congressional will, not against it, which might make Jack‐
son’s “widest latitude” even wider.
Finally, early American neutrality legislation provides a sig‐
nificant precedent for punishing type four offenses. Congress
used the Define and Punish Clause to invent new offenses
against the law of nations, yet nobody suggested that this
posed a constitutional problem.369
2.

What can’t Congress punish?

Congress obviously cannot punish type five offenses with no
connection to international law whatsoever. But type four offenses
might seem indistinguishable from type five offenses considering
365. Sosa, 542 U.S. at 726; see also supra Section II.C.
366. Sosa, 542 U.S. at 727.
367. Id. at 728.
368. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 645 (1952) (Jackson,
J., concurring).
369. See supra Section IV.B.3–4.
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Arjona’s clarification that “[w]hether the offense as defined is an
offense against the law of nations depends on the thing done, not
on any declaration to that effect [in the statute].”370 It seems like
the government could belatedly defend statutes by asserting that
Congress had an idiosyncratic view of international law. If so,
then Congress could punish anything it wanted.
This objection is troubling. But courts could distinguish type
four from type five offenses by requiring some predicate evi‐
dence, separate from the statute itself, that the political branch‐
es believe that the statute reflects U.S. obligations under inter‐
national law. Congress can still pass resolutions expressing its
opinions on international law, the executive can advocate
changes at international conferences and vote for U.N. General
Assembly resolutions, and the branches can foster piecemeal
changes in customary international law by treaty. Forcing them
to take these diplomatic steps would make it harder to oppor‐
tunistically defend suspect statutes under the Define and Pun‐
ish Clause. Congress might also constitutionally justify a law
by pointing to a vague and broad international obligation to
which it is trying to give teeth. The Neutrality Act’s prohibition
on foreign enlistment was, after all, a much more specific in‐
stantiation of the international legal duty to prevent one’s sub‐
jects from harming another state.371 Arjona sustained the foreign
counterfeiting law on similar grounds.372 If that sort of vague
duty sufficed for Washington’s administration and Arjona, it
should today. What matters is that there be some separate evi‐
dence that Congress really believes it is punishing an offense
against the law of nations.
Foreign policy consequences would check congressional over‐
reach. If Congress claimed it had an international legal obligation
to punish a certain type of conduct, other countries might punish
U.S. citizens for doing the same thing. For example, several law‐
yers in the Obama administration disfavored prosecuting a Guan‐
tanamo detainee for “conspiracy” in a military commission for
fear of creating an international precedent that could harm U.S.
interests. 373 Consider another part of the Define and Punish
370. United States v. Arjona, 120 U.S. 479, 488 (1887) (emphasis added).
371. See supra notes 241–43 and accompanying text.
372. See supra notes 288–89 and accompanying text.
373. See CHARLIE SAVAGE, POWER WARS: INSIDE OBAMA’S POST‐9/11 PRESIDENCY
499 (2015).
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Clause: Congress’s power to define and punish felonies commit‐
ted “on the high Seas.” The “high Seas” refers to waters not with‐
in any country’s territory, 374 but courts defer to the political
branches on territorial claims under the political question doc‐
trine.375 Congress and the President could thus expand Congress’s
jurisdiction by changing their views on territorial claims. But no‐
body worries about such an improbable scenario.376
VI.

CONCLUSION

This Article has defended a broad understanding of the Define
and Punish Clause. Congress has a separate power to define of‐
fenses against the law of nations. This power to define gives it au‐
thority to punish universally recognized offenses against the law
of nations (type one) and private conduct that the United States has
(or may have) an international legal obligation to punish (type two,
type three). Finally, Congress probably may punish private con‐
duct under an idiosyncratic theory of international law to which
only the United States subscribes (type four).

374. See, e.g., United States v. Louisiana, 394 U.S. 11, 23 (1969) (“Outside the
territorial sea are the high seas.”).
375. See Jones v. United States, 137 U.S. 202 (1890).
376. Additionally, if Congress has the power to define and punish offenses
against treaties, which it most likely does, see generally Sarah H. Cleveland & Wil‐
liam S. Dodge, Defining and Punishing Offenses Under Treaties, 124 YALE L.J. 2202
(2015), the same risk of overreach exists. “[T]he President and the Senate [might]
find in some foreign state a ready accomplice” to enact a treaty designed to ex‐
pand congressional power. Bond v. United States, 134 S. Ct. 2077, 2102 (2014)
(Scalia, J., concurring in the judgment). Ratifying a new treaty with a client state
might carry fewer foreign policy consequences and thus face fewer domestic ob‐
stacles than adopting a new understanding of customary international law, which
powerful nations might enforce against the United States.

