“ AN ARTIFICIAL BEING”: JOHN MARSHALL AND
CORPORATE PERSONHOOD
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Two of the Supreme Court’s most controversial decisions in
recent history —Citizens United v. FEC! and Burwell v. Hobby
Lobby?2—Dboth relied on a legal concept that was little-discussed
in the majority opinions: corporate personhood. Justice Kenne-
dv’s opinion for the Court in Citizens United and Tustice Alito’s
opinion for the Court in Hobby Lobby focused on the rights of
free speech and the free exercise of religion, more or less ac-
cepting that those rights can inhere in corporate persons. Some
of the strongest public reactions to these opinions have to do
precisely with the fact that thev are defenses of the rights of
corporate persons and not rights of natural human beings.?

Dissenting opinions in Citizens United and Hobby Lobby dealt
with the issue of corporate personhood at much greater length
than the majority opinions. Justice Stevens, in his dissent in Cit-
izens United, discussed the original understanding of the First
Amendment’s application to corporations. He concluded that
the Founders did not believe that the protections afforded to
natural persons, like freedom of speech, would extend to cor-
porations.? Justice Ginsburg, in her Hobby Lobby dissent, ap-
provingly cited Justice Stevens’s opinion in Citizens United as
part of her argument that Chief Justice John Marshall and the
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1. 558 U.S. 310 (2009).
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3. See, e.g., 162 CONG. REC. 5152 (2016) (statement of Sen. Elizabeth Warren).

4. Citizens United, 558 U.S. at 429 (Stevens, J., dissenting).
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Framers did not intend for corporate persons to have the pro-
tection of free exercise of religion. Ginsburg wrote:

[TThe exercise of religion is characteristic of natural persons,
not artificial legal entities. As Chief Tustice Marshall ob-
served nearly two centuries ago, a corporation is “an artifi-
cial being, invisible, intangible, and existing only in contem-
plation of the law.”5

Justices Ginsburg and Stevens are not the only ones who
have interpreted Chief Justice Marshall’s Dartmouth College
opinion in this way. Chief Tustice Rehnquist in his First National
Bank of Boston v. Bellotti® dissent made much the same claim
about Marshall’s line from Dartmouth College.”? Whether or not
Justice Ginsburg’s quote from Dartmouth College actually
demonstrates that Marshall was against corporate persons hav-
ing constitutional rights is an important question. Marshall
made restrictive statements about corporate personhood simi-
lar to those made in Dartmouth College in at least four other
opinions he wrote in his tenure on the Supreme Court: Bank of
the United States v. Deveaux,® Osborn v. Bank of the United States,®
Bank of the United States v. Dandridge,® and Providence Bank v.
Billings.1! The main question of this Article is whether Mar-
shall’s view of corporate personhood necessarily entails a re-
strictive interpretation of the rights of corporate persons. This
Article will argue that Marshall’s statements suggesting a re-
strictive interpretation of corporate personhood do not entail a
restrictive interpretation of their rights, given the context in
which those statements were made.

This Article examines the Constitution’s original understand-
ing of corporate personhood by paving special attention to the
issues raised by Justices Stevens and Ginsburg.”> Chief Justice

5. Hobby Lobby, 134 S. Ct. at 2794 (Ginsburg, ]., dissenting) (quoting Trs. of
Dartmouth Coll. v. Woodward, 17 U.S. (4 Wheat.) 518 (1819)).

6.435 U.S. 765 (1978).

7. See id. at 823-24 (Rehnquist, J., dissenting).

8.9 U.S. (5 Cranch) 61 (1809).

9.22U.S. (9 Wheat.) 738 (1824).

10. 25 U.S. (12 Wheat.) 64 (1827).

11.29 U.S. (4 Pet.) 514 (1830).

12. Writing in 2012, Ian Speir claimed that:
[Tlo date, while a number of scholars have explored the role and
conception of the corporation in early American history, few have
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Marshall’s early precedents, which helped enshrine corporate
personhood in Supreme Court case law, will be the main focus
of this discussion. Since Marshall’s time on the Court, the law
has undoubtedly undergone major changes; however, Mar-
shall’s opinions serve as a good foundation for such an analy-
sis. Some of these changes concern corporations themselves,
such as the addition of state general incorporation laws, which
facilitated the tremendous growth of commercial corporations
during the remainder of the 19th centurv,!® while others have
to do with the ratification and incorporation of the 14th
Amendment, such as the extension of equal protection to cor-
porations against state interference found in Santa Clara County
v. Southern Pacific Railroad.!*

Section One briefly evaluates the original intent of the consti-
tutional clauses concerning corporate personhood from the era
of the Articles of Confederation through ratification to better
assess Marshall’s view of those clauses. Section Two discusses
influences on Marshall’s view of corporate personhood, includ-
ing Founders such as Alexander Hamilton and jurists from the
English common law tradition. Section Three discusses Mar-
shall’s thoughts on corporate personhood, paving special atten-
tion to the restrictive statements he made about corporations.
And lastly, Section Four analyzes the accuracy of recent inter-

undertaken to articulate the ‘original understanding’ of the corporation—
American views about the corporation and its role in society at and
around the time the Constitution and Bill of Rights went into effect.
Furthermore, none has attempted to tie this understanding to the
‘original meaning’ of the Constitution—that is, the understood meaning
of the Constitution’s text at ratification.
Ian Speir, Corporations, the Original Understanding, and the Problem of Power, 10 GEO.
J.L. & PUB. POL’Y 115, 117-18 (2012) (footnotes omitted).

13. Discussing the effect of the Dartmouth College case, Elizabeth Pollman also
argues that “[rJecognizing the corporate charter as covered by the Contract Clause
and the corporation’s property as protected by the Due Process Clause stabilized
the corporate form as a viable organization for long-term private investment.”
Elizabeth Pollman, Reconceiving Corporate Personhood, 2011 UTAH L. REV. 1629,
1639.

14.118 U.S. 394 (1886). However, Morton Horwitz writes that Santa Clara Coun-
ty largely takes Marshall’s opinion in Dartmouth College as the foundation for its
understanding of corporate personhood. MORTON J. HORWITZ, THE TRANSFOR-
MATION OF AMERICAN LAW: 1870-1960, at 67 (1992) (“The Santa Clara decision was
not thought of as an innovation but instead was regarded as following a line of
cases going back almost seventy years to the Dartmouth College Case.”).
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pretations of Marshall’s view of corporate personhood, such as
those found in Justice Stevens’s dissent in Citizens United and
Justice Ginsburg’s dissent in Hobby Lobby.

I. AN IMPLIED POWER TO CREATE CORPORATE
PERSONS AND DUTY TO PROTECT THEM ONCE
CREATED

The bare text of the Constitution itself neither allows Con-
gress to create corporate persons nor makes it a duty to protect
corporate persons’ constitutional rights. Rather, Chief Tustice
Marshall and his contemporaries inferred the existence of such
congressional power. They considered the power of the federal
government to create corporations an implied power derived
from the Necessarv and Proper Clause. They understood the
Contract Clause of Article I, Section 10, to imply the duty of the
federal government to protect the rights of corporations,
whether those corporations were created at the federal or state
level.’®> Marshall also considered whether corporate persons
have standing to bring cases in federal court, raising questions
about the interpretation of Article III, Section 2.

A.  Corporate Personhood Under The Articles of Confederation

States were the main governments granting franchises to
corporations in early America, and thev generally considered
corporations to have some of the qualities of legal personhood.
Corporations differed from joint-stock associations (also pre-
sent during the Colonial and Articles periods) in that those
groups were not considered legal persons.'® The power to cre-
ate corporate persons was considered a sovereign power. Ini-
tially, colonial governments were granted this power by the
King’'s agents; after the colonies broke away and created new
state governments, the power to create corporate persons was
considered part of the sovereign power of the state govern-

15. William Crosskey also suggests that the Commerce Clause may have been
understood as the source of congressional power concerning corporations. See
WILLIAM W. CROSSKEY, POLITICS AND THE CONSTITUTION IN THE HISTORY OF THE
UNITED STATES 43 (1953).

16. See Simeon E. Baldwin, American Business Corporations Before 1789, 8 AM.
HIsT. REV. 449, 450 (1903).
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ments. The Articles of Confederation gave scant assurance that
a state corporate charter from one state would be honored in
another state.”” The Articles” only mention of this issue is an
oblique reference to interstate commerce for the “people” of a
state in Article IV:

[TThe people of each state shall have free ingress and regress to
and from anv other state, and shall enjov therein all the privi-
leges of trade and commerce, subject to the same duties, impo-
sitions and restrictions as the inhabitants thereof respectively,
provided that such restrictions shall not extend so far as to pre-
vent the removal of property imported into any state, to any
other State of which the Owner is an inhabitant . . . .18

More assurance for corporate charters across state borders was
desired when it came time to create a new constitution in 1787.
Whether or not the Continental Congress itself had the pow-
er to create corporations was a question debated during this
period. In 1781, Alexander Hamilton began his first efforts to
create a national bank by encouraging Robert Morris (then Su-
perintendent of Finance) to create the Bank of North America.
Some at the time (such as Thomas Fitzsimmons) protested the
chartering of the Bank, while others (such as Thomas Paine)
supported it.? James Wilson delved into the difficult problem
of constitutional justification for that 1781 Act.2 The problem
was that the Articles of Confederation only allowed the Conti-
nental Congress to legislate according to expressly delegated
powers,?! and the power to create a corporation such as the
Bank of North America was not expressly enumerated. Wilson
was forced to resort to an argument outside the Articles, claim-
ing that the power to incorporate for national goals flowed
from the Union mentioned in the Declaration of Independence,

17. See id. at 464.

18. ARTICLES OF CONFEDERATION OF 1781, art. IV, para. 1.

19. See Speir, supra note 12, at 138.

20. James Wilson, Considerations on the Bank of North America 1785, reprinted in 1
COLLECTED WORKS OF JAMES WILSON 64 (Kermit Hall & Mark Hall eds., 2007)
[hereinafter WILSON].

21. ARTICLES OF CONFEDERATION of 1781, art. II (“Each state retains its sover-
eignty, freedom, and independence, and every Power, Jurisdiction and right,
which is not by this confederation expressly delegated to the United States, in
Congress assembled.”).
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which preexisted the Articles.22 Wilson pointed to examples of
similar powers the Continental Congress had alreadv exer-
cised, such as the administration of national territory and the
incorporation of new states.?

Wilson'’s resources for arguing that the creation of a corpora-
tion was permissible under the Articles’ government were few,
but he had even fewer resources for arguing that there was a du-
ty to defend the rights of that corporation. In the Bank of North
America’s charter, the Continental Congress explicitly recom-
mended that states create laws “making it a felony without ben-
efit of clergy, for any person to counterfeit bank notes, or to pass
such notes, knowing them to be counterfeit.”?* Manyv states, in-
cluding Wilson’s Pennsylvania, did, in fact, pass laws protecting
the Bank of North America Corporation, but the key point is that
the Bank was dependent on the states to provide that protec-
tion.? Several states also passed their own charters of incorpora-
tion for the Bank of North America that overlapped the Conti-
nental Congress’s charter. Wilson considered those state charters
to be superfluous.

Wilson’s arguments concerning the constitutionality of the
Bank of North America would turn out to be highly significant
for the future of corporate personhood and implied powers.?

22. James Wilson, Considerations on the Bank of North America 1785, reprinted in 1
WILSON, supra note 20, at 65.

23. Id. at 66.

24.1 DOCUMENTARY HISTORY OF BANKING AND CURRENCY IN THE UNITED
STATES 141 (Herman Krooss ed., 1983) [hereinafter DHBC].

25. James Madison makes note of this issue of the charter of the Bank of North
America in his speech in Congress opposing the National Bank on February 2,
1791:

The case of the bank, established by the former Congress . . . . never could
be justified by the regular powers of the articles of confederation.
Congress betrayed consciousness of this, in recommending to the States
to incorporate the bank also. They did not attempt to protect the bank
notes, by penalties against counterfeiters. These were reserved wholly to
the authority of the States.
JAMES MADISON: WRITINGS 1772-1836, at 484 (Jack Rakove ed., 1999) [hereinafter
MADISON’S WRITINGS].

26.Ian Speir notes several other significant (though perhaps less influential)
discussions of corporate rights during the Articles of Confederation period be-
sides the bank charter debate; these include the revision of the University of
Pennsylvania’s corporate charter, the vetoing of a New York trade union charter,
criticism of the New Jersey Society for Useful Manufactures corporation, and de-
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With a new Constitution and the removal of the expressly del-
egated powers requirement, Alexander Hamilton was able to
argue that the charter incorporating the Bank of the United
States was constitutional based on reasons similar to Wilson’s
regarding implied sovereign power.?” Hamilton’s arguments
would in turn influence Marshall’s opinions in McCulloch v.
Maryland and Dartmouth College v. Woodward.

B.  Corporate Personhood at the Philadelphia Convention

There was less discussion of corporate personhood or corpora-
tions at the Philadelphia Convention and the state ratification de-
bates than one might expect. A few sparse mentions of corpora-
tions indicate that the Framers either did not purposefully intend
for Congress to be able to create corporations or, if they did intend
to give Congress this power, thought it could be done by an im-
plied power under the Necessary and Proper Clause.

At the Convention on September 14, 1787, James Madison
proposed adding an express power of Congress to create corpo-
rations.?® This proposal was rejected.?” In the context of the dele-
gates’ discussion of national powers (what would become Arti-
cle I, Section 8), Benjamin Franklin argued that “a power to
provide for the cutting of canals where deemed necessary” 30
should be added. Madison then suggested, “an enlargement of
the motion into a power ‘to grant charters of incorporation
where the interest of the U.S. might require & the legislative
provision of individual states mavy be incompetent.”” 3 This
clause would have given Congress express permission to create
corporations for various purposes, such as cutting canals.
Rufus King objected to Madison’s motion, arguing that “[ilt
will be referred to the establishment of a Bank,”3 and that

bates over whether municipalities ought to incorporate. See Speir, supra note 12, at
130-35.

27. See 1 WILSON, supra note 20, at Ixix.

28. 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 615 (Max Farrand
ed., 1911) [hereinafter FARRAND].

29. Id.

30. Id.

31. Id.

32.Id. at 616. Ironically, King was also a key proponent of the addition of the
Contract Clause to Article I, Section 10 through his role on the Committee of Style,
and was later a supporter of Congress’ charter of the first Bank of the United
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those banks would establish monopolies. James Wilson’s coun-
ter to King’s objection was that “mercantile monopolies . . . are
already included in the power to regulate trade,”?® and the cre-
ation of a bank added nothing beyond what was already legal.
In the end, Franklin’s motion for Congress’ canal cutting power
was not modified to include the right to create corporations
generally, and the canal cutting power itself was outvoted
eight to three.®

In 1791, after the Constitution was ratified, opponents of the
Bank of the United States reminded those in favor of it that a
clause for the creation of corporations by Congress had been
explicitly rejected at the Constitutional Convention. Then-
Secretary of State Thomas Jefferson wrote:

[T1t is known that the very power now proposed as a means was
rejected as an end by the Convention which formed the Consti-
tution. A proposition was made to them to authorize Congress
to open canals, and an amendatory one to empower them to in-
corporate. But the whole was rejected, and one of the reasons
for rejection urged in debate was, that then they would have a
power to erect a bank, which would render the great cities,
where there were prejudices and jealousies on the subject, ad-
verse to the reception of the Constitution.

Madison too, when admonishing Congress not to charter the
bank, “well recollected that a power to grant charters of incor-
poration had been proposed in the general convention and re-
jiected;”? this is unsurprising considering that he was the one
who proposed it.

None of these arguments about the legislative history of the
Constitution would persuade Treasury Secretarv Hamilton,
however, who argued that although an express power was re-
jected, the words of the Necessary and Proper Clause implied

States in 1791. See ROBERT ERNST, RUFUS KING: AMERICAN FEDERALIST 112 n.77
(1968).

33. 1 FARRAND, supra note 28, at 616.

34. See ALAN CRAIG HOUSTON, BENJAMIN FRANKLIN AND THE POLITICS OF IM-
PROVEMENT 150 (2008).

35. 1 DHBC, supra note 24, at 149.

36. MADISON’S WRITINGS, supra note 25, at 482.
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that Congress could create corporations.’” This argument per-
suaded John Marshall.

On September 17, 1787 (the last day of the Convention), El-
bridge Gerry complained that he could not vote for ratification
due to his view that “under the power of commerce, monopolies
may be established.”3 It is likely that Gerry had monopolies es-
tablished for corporations (such as a bank) in mind when he made
this comment.? In fairness, this cannot be taken as strong evi-
dence for the conclusion that the power to create corporations was
implied in the Constitution, but it is some evidence.*

To summarize: there is little evidence in the record to prove
that the Constitution was intended by its framers to delegate
the power to create corporations to Congress, that the Federal
government had a duty to protect corporations’ rights by con-
tract, or that corporate bodies had anv sort of standing in fed-
eral court. However, Marshall did not need very much evi-
dence, given what he was trying to say. Marshall argued in
Dartmouth College that:

It is more than possible, that the preservation of [contract
rights involved in corporate charters] was not particularly in
view of the framers of the constitution, when the clause un-
der consideration was introduced into that instru-
ment. . . . But although a particular, and a rare case may not,
in itself, be of sufficient magnitude to induce a rule, vet it
must be governed by that rule, when established, unless
some plain and strong reason for excluding it can be given.
It is not enough to say, that this particular case was not in
the mind of the convention, when the article was framed,
nor the American people, when it was adopted.*

37. See CARSON HOLLOWAY, HAMILTON VERSUS JEFFERSON IN THE WASHINGTON
ADMINISTRATION 99-100 (2016).

38. See Elbridge Gerry, Speech in the Constitutional Convention, Monday Sep-
tember 17, in 4 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTI-
TUTION 15 (John Kaminski & Gaspare Saladino eds., 1987) [hereinafter DHRC].

39. See id. at 15n.2.

40. The records of the state ratifying conventions do not indicate that a federal
power to create corporations was a topic of discussion. See generally 2-26 DHRC,
supra note 38.

41. Trs. of Dartmouth Coll. v. Woodward, 17 U.S. (4 Wheat.) 518, 644 (1819).
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In other words, it did not matter to Marshall whether the
contract rights involved in corporate charters were ever men-
tioned at the Constitutional Convention, as long as they used
the word “contract” in a general sense that could be appropri-
ately applied to corporate charters. Marshall’s argument about
corporate persons does not rely on history or the Framers’ in-
tent, but rather on the full applications of the words of the
Constitution based on their original meaning.

II. MARSHALL'S INFLUENCES

When attempting to understand Chief Tustice Marshall’s ju-
risprudence on corporate personhood, the importance of his
training as a lawver in the British common law tradition should
not be underestimated. His common law-influenced views on
corporate personhood can be seen illustrated in one of his ex-
periences working as a lawver in Virginia in the case of Bracken
v. Visitors of William and Mary College.*> Additionally, the argu-
ments Alexander Hamilton employed in his 1791 defense of the
constitutionality of the Bank of the United States would shape
Marshall’s understanding of corporate personhood in the con-
text of the American Constitution.

A. Blackstone, Coke, and British Common Law

Marshall’s views on corporations were fundamentally in-
formed by the precedents and writings of the British common
law tradition, though he rarelv explicitly quoted them in his
major opinions on corporations delivered while on the Su-
preme Court.®* Marshall himself wrote in Deveaux that “our
ideas of a corporation, its privileges and its disabilities, are de-
rived entirely from the English books, we resort to them for
aid, in ascertaining its character.”

The core notions Marshall learned about corporations from
the common law tradition were the general definition of a
“corporation” and the reasons why government ought to create
them. The famous legal commentator William Blackstone had

42.7 Va. (3 Call) 573 (1790).

43. See WARREN HUNTING, THE OBLIGATION OF THE CONTRACTS CLAUSE OF THE
U.S. CONSTITUTION 70 (1919).

44. Bank of the United States v. Deveaux, 9 U.S. (5 Cranch) 61, 88 (1809).
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defined corporations as “artificial persons, who may maintain a
perpetual succession, and enjov a kind of legal immortality,”
and stated that they were created “for the advantage of the
public to have any particular rights kept on foot and contin-
ued.”# This is very similar to Marshall’s definition found in
Dartmouth College.* Later commentators have called this the
“concession” theorvy of corporate personhood.# Corporations
are required to be created for public purposes, which Black-
stone acknowledged could include the facilitation of a variety
of public benefits, such as “the advancement of religion, of
learning, and of commerce.”* These public purposes, whether
achieved in some way by private corporations, government
corporations, or eleemosynary corporations, are the ultimate
reasons why the government ought to protect their rights once
created, including granting corporations standing in court.

The reality that corporate persons are different than natural
persons convinced the British common law commentators, and
Marshall, that certain conditions must be met for a corporation to
have standing to defend itself. Sir Edward Coke, another famous
legal commentator whom both Blackstone and Marshall cite,
pointed out that unlike a natural person, a corporate person must
be defended by an attorney.# A natural person could presumably
defend himself in court, but an entire corporation cannot—
especially considering that all officers in the organization’s history
are considered parts of the corporation’s life. In a statement very
similar to Marshall’s comment in Devaux, Coke wrote in the Sut-
ton’s Hospital case that:

[A] Corporation aggregate of many is invisible, immortal, &
resteth only in intendment and consideration of the
law. . .. They may not commit treason, nor be outlawed, nor
excommunicate, for they have no souls, neither can they ap-
pear in person, but by Attorney.®

45. 1 WILLIAM BLACKSTONE, COMMENTARIES *467.

46. See 17 U.S. (4 Wheat.) at 636.

47. See MIKE O’CONNOR, A COMMERCIAL REPUBLIC 90 (2014).

48. 1 BLACKSTONE, supra note 45, at *467.

49. See Case of Sutton’s Hospital (1612) 77 Eng. Rep. 960, 971-73; 10 Co. Rep.
23 a, 30 b-32Db.

50. Id.



212 Harvard Journal of Law & Public Policy [Vol. 40

Coke and Marshall’s acknowledgement that corporations are
not natural persons was not intended to diminish or dismiss
the legitimate role corporate persons plaved, or the rights they
had. They were statements describing how and when it was
appropriate for corporate persons to defend themselves in
court, and were neither restrictive nor expansive of their rights.
This is perhaps the main difference between Marshall’s discus-
sion of corporate persons and the recent use of his quotations
in Tustice Rehnquist’s Bellotti dissent,> Tustice Stevens’s Citizens
United dissent, and Justice Ginsburg’s Hobby Lobby dissent.>

B. Bracken v. Visitors of William and Mary College

One case John Marshall was involved in as a young lawyer
in Virginia demonstrates the stance he would later take toward
corporations when he became Chief Justice and includes more
explicit citation of British common law precedents than can be
found in his Supreme Court opinions.> In the Virginia Court of
Appeals, Marshall represented the College of William and
Mary against a professor, Reverend Bracken, who complained
that the board of visitors of the college was not the proper au-
thority to make changes to the curriculum of the school. In
Bracken v. Visitors of William and Mary College,’> Marshall argued
before the court that the corporate charter of the school had
clearly put the board in charge of such decisions.%

What is interesting with regard to corporate personhood
about this case is where Marshall places the public purpose re-
quirement that all corporations must ultimately serve. The Vir-
ginia Assembly had granted the college a charter for a private
corporation to serve the public purpose of educating students;

51. See First Nat'l Bank v. Belotti, 435 U.S. 765, 822-28 (1978) (Rehnquist, J., dis-
senting).

52. See Citizens United v. FEC, 558 U.S. 310, 393-485 (Stevens, J., dissenting).

53. See Hobby Lobby v. Burwell, 134 S. Ct. 2757, 2787-806 (Ginsburg, J., dissent-
ing).

54. Florian Bartosic claimed that “it seems that the Chief Justice’s reasoning in
1819 was in certain respects grounded upon premises only one step removed
from the reasoning of Marshall, the lawyer, in 1790.” See Florian Bartosic, With
John Marshall from William and Mary to Dartmouth College, 7 WM. & MARY L. REV.
259, 266 (1966).

55.7 Va. (3 Call) 573 (1790).

56. Id. at 580.
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once the corporation was created, Marshall contended that the
court could not question or look into how well (and with what
curriculum) the corporation was fulfilling its public purpose of
education. All that mattered was that the board continued to
meet the terms of the charter. The public purpose itself did not
mean that the private corporation was under the public’s con-
trol once created as a legal person.””

Marshall’s thoughts about the public purpose requirement in
creating corporations in the American constitutional context
would also be profoundly influenced by a real life political de-
bate that contained lessons which could not be learned by read-
ing the British common law books.

C.  Hamilton’s Defense of the Bank of the United States Corporation

In 1791, Secretary of the Treasury Alexander Hamilton suc-
cessfully lobbied Congress to pass a bill to charter the Bank of
the United States corporation.’® However, President George
Washington did not immediately sign the bill given the ques-
tions that had been raised in Congress by Madison about
whether chartering such a corporation was a constitutional
power of Congress since it was not explicitly stated in Article I,
Section 8. Washington took seriously his oath to “preserve,
protect and defend the Constitution,” so he asked Attorney
General Edmund Randolph, Secretary of State Thomas Jeffer-
son, and Secretary of the Treasury Hamilton for advisory opin-
ions on whether they thought the bill was constitutional.®

Hamilton’s advisory opinion argued that the power to cre-
ate corporations is implied by the Necessary and Proper
Clause since the enumerated powers in Article I, Section 8 are
aliened with the public purposes served by corporations.
Hamilton’s argument had some similarities to James Wilson’s

57.1d. at 581 (“If, then, the Vistors have only legislated on a subject upon which
they had a right to legislate, it is not for this Court to enquire, whether they have
legislated wisely, or not, and if the change should even be considered as not being
for the better, still it is a change . . ..”).

58. See House of Representatives Vote to Charter the Bank of the United States (Feb. 8,
1791), in DHBC, supra note 24, at 145.

59. GORDON WOOD, EMPIRE OF LIBERTY 144 (2009) [hereinafter WOOD]; see also
MADISON’S WRITINGS, supra note 25, at 484.

60. WOOD, supra note 59, at 144.
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earlier defense of the Bank of North America corporation, but
the inclusion of the Necessary and Proper Clause in the new
U.S. Constitution provided Hamilton with a much stronger
argument. The way Hamilton framed this question included
the question of corporate personhood:

Now it appears to the Secretary of the Treasury, that this ¢eneral
principle is inherent in the very definition of Government and es-
sential to every step of the progress to be made by the United
States, namely —that every power vested in a Government is in
its nature sovereign and includes by force of the term, a right to
employ all the means requisite, and fairly applicable to the at-
tainment of the ends of such power. ... This general and in-
disputable principle puts at once an end to the abstract ques-
tion. Whether the United States have the power to erect a
corporation? that is to say, to give a legal or artificial capacity to
one or more persons, distinct from the natural. For it is unques-
tionably incident to sovereign power to erect corporations, and
consequently to that of the United States, in relation to the objects
intrusted to the management of government.®!

In other words, the act of Congress to create a corporation
such as the bank was a means to ends specified in Article I, Sec-
tion 8, such as coining monev and regulating its value.s2 The
public purposes of corporations, the key reasons for their crea-
tion going back to the earliest days of common law, were found
by Hamilton in the enumerated powers of Congress.

While Hamilton’s discussion of the constitutional power to
create corporations is lengthv, he did not have as much to savy
about the constitutional duty to defend corporate rights. The
most he had to say about it is this:

61. Hamilton’s Opinion as to the Constitutionality of the Bank of the United States,
1791, in DHBC, supra note 24, at 153-54 (emphasis in original).
62. With regard to Hamilton’s means-ends argument, Madison had a subtle re-
joinder. In his speech against the Bank before Congress, Madison:
[A]dverted to a distinction, which he said had not been sufficiently kept
in view, between a power necessary and proper for the government or
union, and a power necessary and proper for executing the enumerated
powers. In the latter case, the powers included in each of the enumerated
powers were not expressed, but to be drawn from the nature of each. In
the former, the powers composing the government were expressly
enumerated . ... But the proposed bank could not even be called
necessary to the government; at most it could be called convenient.
MADISON’S WRITINGS, supra note 25, at 488 (emphasis added).
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To erect a corporation, is to substitute a legal or artificial for
a natural person, and where a number are concerned, to give
them individuality. To that legal or artificial person, once
created, the common law of every State, of itself, annexes all
those incidents and attributes which are represented as a
prostration of the main pillars of their jurisprudence . . . the
general rule of those laws assign a different regimen. The
laws of alienage cannot apply to an artificial person, because
it can have no country; those of descent cannot apply to it,
because it can have no heirs; those of escheat are foreign
from it, for the same reason; those of forfeiture, because it
cannot commit a crime; those of distribution, because,
though it may be dissolved, it cannot die.%

Hamilton, like Coke, allowed that certain laws, rights, and
duties simply cannot apply to corporations based on what they
are. Once again, this acknowledgement by Hamilton that cor-
porations do not have precisely the same privileges and im-
munities as natural persons was not intended to diminish or
dismiss the legitimate role that Hamilton wanted corporate
persons such as the Bank of the United States to play. Perhaps
Hamilton simply took it for granted that the Bank of the United
States would require constitutional protections from state legis-
lators seeking to tax it in order to kill it. Marshall, of course,
provided exactly that protection in McCulloch. Regardless,
Hamilton did anticipate some of the criticisms of corporate
rights that would come later. As he put it:

A strange fallacy seems to have crept into the manner of
thinking and reasoning upon this subject. Imagination ap-
pears to have been unusually busy concerning it. An incor-
poration seems to have been regarded as some great, inde-
pendent, substantive thing—as a political end of peculiar
magnitude and moment; whereas it is truly to be considered
as a quality, capacity, or means to an end.*

Certainly Tefferson, the Secretary of State at the time, was
willing to argue against corporate rights in that manner. He
famously wrote that he wished to “crush in its birth the aristoc-
racy of our moneyed corporations which dare already to chal-
lenge our government to a trial of strength and bid defiance to

63. DHBC, supra note 24, at 161.
64. Id. at 156 (emphasis in original).
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the laws of our country.”s> However, most of the judges or le-
gal authorities at the time did not share Jefferson’s animosity
toward corporations. Judges and lawvers, such as Marshall,
were largely in agreement with Hamilton in wishing to ensure
that corporate rights were defended.

Hamilton’s “Opinion on the Constitutionality of the Bank” is
perhaps the main influence which led Marshall to defend cor-
porations based on the Constitution. Marshall was fully aware
of Hamilton’s arguments. In his five-volume edition of The Life
of Washington, Marshall included an extensive multipage quote
from Hamilton’s speech. Regarding Hamilton’s opinion, Mar-
shall wrote: “A perusal of the arguments used on the occasion
would certainly afford much gratification to the curious.” 66
Historian Charles Hobson goes so far as to sav that: “[s]carcely
a passage in the first part of McCulloch could not be traced to
Hamilton’s advisory opinion or to some earlier writing, speech,
or legal document.”s” What is true of Marshall’s great case on
the implied power of Congress to create a corporation is also
true of his case defending corporate rights during the same
1819 term. Hardly a single premise of Dartmouth College cannot
be traced back to Hamilton’s advisory opinion or to the earlier
British common law commentators.

It is important to consider these historical events and earlier au-
thors because most of Marshall’'s arguments about the Constitu-
tion and corporations were purposefully not original. Corpora-
tions had been defended in courts for a long time before Marshall
came to their defense in the American constitutional context.

65. Letter from Thomas Jefferson to George Logan (Nov. 12, 1816), in 12 THE
WORKS OF THOMAS JEFFERSON 44 (Paul Leicester Ford ed., 1905).

66. JOHN MARSHALL, 5 THE LIFE OF GEORGE WASHINGTON 254 (AMS Press 1969)
(1804-07).

67. CHARLES HOBSON, THE GREAT CHIEF JUSTICE: JOHN MARSHALL AND THE
RULE OF LAW 122 (1996). Another commentator, Wallace Mendelson, wrote that:
“[Brown v. Maryland and McCulloch v. Maryland] are constitutional glosses to
Hamilton’s Report on Manufactures, Report on Public Credit, and related state pa-
pers—the classic expressions of Federalist mercantile policy. Indeed, the McCul-
loch opinion is largely a repetition of Hamilton’s earlier defense of the bank.”
WALLACE MENDELSON, CAPITALISM, DEMOCRACY, AND THE SUPREME COURT 23
(1960).
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III. MARSHALL CREATES THE PRECEDENT

For Marshall, the question of whether the court had a duty to
defend a corporate person’s constitutional rights depended
fundamentally on how the corporation in question was created.
The restrictive statements Marshall occasionally made concern-
ing corporate personhood did not have to do with whether the
court had a duty to protect corporate persons’ constitutional
rights. Rather, those statements were made regarding either
jurisdiction or the additional express powers given to a corpo-
ration by its charter. When Marshall did grant a corporation
standing in court as an artificial person, there is no question
that he considered it a duty to protect its rights.

A.  Marshall on the chartering of corporations

Most of the cases Marshall heard concerning corporations
during his time on the Supreme Court involved banking corpo-
rations, particularly the Bank of the United States. This bank,
with its congressional charter, was repeatedly challenged in
court when states attempted to impose taxes upon it. Some of
those court challenges involved arguments against the Bank
based on the mere fact that it was a corporation.

In McCulloch v. Maryland,s® Marshall held that Congress had
the power to create corporate persons. This power to create
persons was one of the “necessary and proper” powers which
Congress possessed to exercise the enumerated powers also
found in Article I, Section 8 of the Constitution. The public
purpose requirement that all corporations had according to the
common law tradition was placed by Marshall as the end
served by congressional creation of corporations. As he put it
in McCulloch: “The power of creating a corporation is never
used for its own sake, but for the purpose of effecting some-
thing else.”® Marshall went on to argue:

If we look to the origin of corporations, to the manner in
which they have been framed in that government from
which we have derived most of our legal principles and ide-
as, or to the uses to which they have been applied, we find

68.17 U.S. (4 Wheat.) 316 (1819).
69. Id. at 411.
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no reason to suppose, that a constitution, omitting, and
wisely omitting, to enumerate all the means for carrving into
execution the great powers vested in government, ought to
have specified this.”

In English law, the King possessed the sovereign power to
create corporations for public purposes; in the new American
context, the Framers implied a sovereign power to create cor-
porations for public purposes in Article I, Section 8. The public
purpose served by the Bank of the United States was summed
up nicely by Marshall in a later court challenge, Osborn v. Bank
of the United States, where he wrote that the Bank “is an instru-
ment which is ‘necessary and proper’ for carrving on the fiscal
operations of government.””! The fiscal operations of govern-
ment included the collection of taxes, the coining and regula-
tion of currency, and other enumerated powers.

Even though the Bank of the United States conducted private
business as well as public, Marshall held that this did not negate
its status as a corporate person created for a public purpose.”’2
Corporations are defined as serving the public based on their stat-
ed objects found in their charter, not their individual corporate
acts after they are created.” They are also not absorbed into the
state’s control by their public purposes.” This argument is the
context in which Marshall made his famous statement in Dart-
mouth College about corporate persons, as can be seen by reading
the sentences immediately following the quote:

A corporation is an artificial being, invisible, intangible,
and existing only in contemplation of law. Being the mere
creature of the law, it possesses only those properties which
the charter of its creation confers upon it, either expressly, or
as incidental to its very existence. These are such as are sup-
posed best calculated to the obiect, for which it was creat-
ed. ... But this being does not share in the civil government
of the country, unless that be for the purpose for which it
was created. Its immortality no more confers on it political

70. Id. at 421. Historically speaking, this argument from Marshall that a power
to create corporations was intentionally left out of Article I, Section 8 is of course
questionable given what happened at the convention. See supra Section 1.B.

71.22 U.S. (9 Wheat.) 738, 861 (1824).

72. See id. at 860.

73. See id.

74. See id. at 866-67.
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power, or a political character, than immortality would con-
fer such power or character on a natural person. It is no
more a state instrument, than a natural person exercising the
same powers would be. . ..

The obijects for which a corporation is created are univer-
sally such as the government wishes to promote. They are
deemed beneficial to the country; and this benefit constitutes
consideration, and in most cases, the sole consideration of
the grant.”

Corporations are somewhere in between the public and the
private spheres. They cannot be politically controlled bv the
government in the wav a government agency would be, but
thev also must have some public purpose as their obiect. Those
public objects are the ultimate reason for creating corporations,
and are also the reason why government has a duty to protect
legitimate corporate rights.

B.  Marshall on the duty to defend corporate persons’ rights

Marshall also believed there was an implied constitutional
duty under the Contract Clause of Article 1, Section 10 to de-
fend the rights of corporate persons. For Marshall, once a cor-
poration was created, a duty to protect its rights against statu-
tory violations kicked in, since the charters of incorporation
were constitutionally protected contracts.

Corporate persons had to meet several qualifications in
order to be defended bv the court, but in general Marshall
considered it a matter of justice to defend their rights. In
Dartmouth College, Marshall defended the property rights of
an eleemosvnary corporation. The voung lawver Daniel
Webster made an impassioned defense on behalf of the Col-
lege against the New Hampshire legislature at oral argu-
ment, one which a witness (Dr. Chauncey Goodrich) claimed
moved Chief Justice Marshall to tears.” The contract violated
in the case was between the state of New Hampshire and the
donors of the money establishing the College (and their de-
scendants). Marshall claimed that this was “a contract, on
the faith of which, real and personal estate has been con-

75. Trs. of Dartmouth Coll. v. Woodward, 17 U.S. (4 Wheat.) 518, 636-37 (1819).
76. THE DANIEL WEBSTER READER 163 (Bertha Rothe ed., 1956).
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veved to the corporation. It is then a contract within the let-
ter of the constitution . ...””” The Chief Justice also gave ex-
amples of other contracts that deserved the Court’s protec-
tion besides charters of incorporation, namely copyrights for
the advancement of scientific discovery.” The United States
had a public object worth defending in both instances, Mar-
shall argued. It almost seemed “unnecessary” to him to ar-
gue that “in these private eleemosynary institutions, the
bodv corporate, as possessing the whole legal and equitable
interest, and completely representing the donors, for the
purpose of executing the trust, has rights which are protect-
ed by the constitution.””

Not all contracts that corporations engage in, however, de-
manded the court’s protection under the Constitution. In his
Rhode Island circuit court opinion Head & Amory v. Providence In-
surance Company, 8 Marshall argued that given the type of beings
they are, the subsequent contracts that corporations make after
their creation must be done in a specific wav.8! Natural persons
have more freedom in the types of contracts they make which will
be defended by courts; not so with corporate persons:

An individual has an original capacity to contract and bind
himself in such manner as he pleases. ... [Blut with these
bodies which have only a legal existence, it is otherwise. The
act of incorporation to them is an enabling act; it gives them
all the power theyv possess; it enables them to contract, and
when it prescribes to them a mode of contracting, they must
observe that mode, or the instrument no more creates a con-
tract than if the body had never been incorporated.s

The fact that corporations make contracts is one of their es-
sential properties, but they must adhere to the specific mode
of making contracts stated in their charter in order for the
court to defend them.

The duty of the court to defend corporate persons’ rights is
generally founded on a “conservative principle” of the Court to

77. Dartmouth College, 17 U.S. (4 Wheat.) at 644.

78. Id. at 646.

79. 1d. at 654.

80. 6 U.S. (2 Cranch) 127 (Marshall, Circuit Justice, C.C.R.I. 1804).
81. Id. at 168.

82. Id. at 168-69.



No. 1] Marshall and Corporate Personhood 221

prevent corporations from being destroyed once created.® This
follows from corporations’ essential property of “immortali-
ty.”# Marshall argued that the state of Ohio had no right to de-
stroy the corporation of the Bank of the United States by a tax
in the Osborn case, claiming;:

The same conservative principle, which induces the Court to

interpose its authority for the protection of exclusive privi-

leges, to prevent the commission of waste, even in some cas-

es of trespass, and in many cases of destruction, will, we

think, apply to this.®

However, the conservative principle was limited by the

court’s jurisdiction to hear a case involving a corporation in the
first place. In Providence Bank v. Billings, Marshall drew a limit
on how far the conservative principle applied by not defending
a state corporation against a state tax. The reason for this was
that the Rhode Island legislature granted Providence Bank’s
charter in the first place, and could choose to destroy the cor-
poration, its creature, if it wished. Marshall admitted:

A power therefore which mayv in effect destroy the charter, is
inconsistent with it; and is impliedly renounced by granting
it. Such a power cannot be exercised without impairing the
obligation of the contract. When pushed to its extreme point,
or exercised in moderation, it is the same power, and is hos-
tile to the rights granted by the charter.%

Be this as it may, to deny the state its power to tax its own citi-
zens (artificial or natural) was an absurd consequence that Mar-
shall was unwilling to affirm. The power of the state to tax was in
conflict with the dutv of the state to defend corporate rights; what
decided this case for Marshall was that exemption from such a tax
was not explicitly stated in the corporation’s charter.®”

83. Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738, 842 (1824).

84. Id. at 861.

85. Id. at 842.

86.29 U.S. (4 Pet.) at 560-61.

87.1d. at 560 (“This question is to be answered by the charter itself. It contains
no stipulation promising exemption from taxation. The state, then, has made no
express contract which has been impaired by the act of which the plaintiffs com-
plain.”).
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C.  Marshall on standing for corporate persons in federal court

For Marshall, the fact that a corporation had been incorpo-
rated and made a legal person by the state or national govern-
ment did not automatically grant it standing in federal court.
This was partially because they were artificial creatures of the
law, which limited what types of court they could appear in.

The strictest requirement that Marshall imposed on corpo-
rations was that their access to federal court was limited by
the terms of their charters. In the case of Bank of the United
States v. Deveaux, Marshall was unwilling to grant standing
even to a corporation created by the U.S. Congress, in part
because the corporation was not a state “citizen” within the
meaning of the Judiciary Act:

The jurisdiction of this court being limited, so far as re-
spects the character of the parties in this particular case, ‘to
controversies between citizens of different states,” both par-
ties must be citizens, to come within the description.

That invisible, intangible, and artificial being, that mere
legal entity, a corporation aggregate, is certainly not a citi-
zen; and, consequently, cannot sue or be sued in the courts
of the United States, unless the rights of the members, in this
respect, can be exercised in their corporate name. If the cor-
poration be considered as a mere faculty, and not as a com-
pany of individuals, who, in transacting their joint concerns,
may use a legal name, they must be excluded from the
courts of the union.88

Furthermore, the charter granted by Congress for the first Bank
of the United States onlv used general language about the
bank’s standing: to “sue or be sued ... in courts of record.”®
Marshall was unwilling to construe this as authorization to sue
in federal court.

However, if access to federal court was expressly mentioned
in a congressionally-chartered corporation’s charter, Marshall
was willing to grant it. When the Second Bank of the United
States was chartered, Congress made sure to expressly mention
a right “to sue and be sued...in every circuit court of the

88. Bank of the United States v. Deveaux, 9 U.S. (5 Cranch) 61, 86-87 (1809).
89. Acts to Charter the Bank of the United States, February 25 (Mar. 2, 1791), in
DHBC, supra note 24, at 182.
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United States.”* Marshall then confirmed that the court had
jurisdiction to hear the corporation’s case in Osborn:

The charter of incorporation not only creates it, but gives it
every faculty which it possesses. The power to acquire rights
of anv description, to transact business of any description, to
make contracts of anv description, to sue on those contracts,
is given and measured by its charter, and that charter is a
law of the United States. This being can acquire no right,
make no contract, bring no suit, which is not authorized by a
law of the United States. It is not only itself the mere crea-
ture of a law, but all its actions and all its rights are depend-
ent on the same law %!

The corporation’s access to federal court under “arising un-
der” jurisdiction was therefore derived from its charter. In Os-
born, Marshall also makes an interesting comparison and con-
trast of corporate citizens with naturalized citizens. Like
corporations, persons born in another countrv who become
naturalized citizens are “the mere creature of a law.”2 But un-
like corporations, naturalized citizens automatically are grant-
ed the rights to standing in specific courts under a “uniform
rule of naturalization.”

In spite of his strict requirements regarding access to federal
court, Marshall maintained that a corporation derives its citi-
zenship from the citizenships of the individuals who work for
and lead it. This principle was stated most clearly by Marshall’s
dissent in the case of Bank of the United States v. Dandridge.*
There Marshall contended that the agents of a corporation are
themselves the corporate person. To deny this would be to de-
nv the basis for all of corporate law. Marshall wrote, “[ilf this
proposition can be successfully maintained, it becomes a talis-
man, by whose magic the whole fabric which the law has erect-
ed respecting corporations, is at once dissolved.”®> Corporate
acts are done by natural persons, since that is the only way

90. Act to Charter the Second Bank of the United States (Apr. 10, 1816), in DHBC,
supra note 24, at 226.

91. Osborn v. Bank of the United States, 22 U.S. (9 Wheat.) 738, 823 (1824).

92. Id.

93. 1d. at 827.

94. 25 U.S. (12 Wheat.) 64, 90 (1827) (Marshall, C.J., dissenting).

95. Id. at 113.
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they can act given the entities that they are. To separate the le-
gal entity of the corporation from the association of natural
persons who run it is to flash the magic talisman to which Mar-
shall referred. In Deveaux, Marshall admits that a corporation
made of natural persons who are citizens is itself a citizen:

[TThe term citizen ought to be understood as it is used in the
constitution, and as it is used in other laws. That is, to describe
the real persons who come to court, in this case, under their
corporate name. That corporations composed of citizens are
considered by the legislature as citizens, under certain circum-
stances, is to be strongly inferred from the registering act.”

The problem for the first Bank of the United States in Deveaux
was merely that the individuals comprising the bank lacked
complete diversity of citzenship with the opposing party.%”

Marshall wanted to maintain the fabric of corporate law in
American life for the public purposes that were served through
it. He therefore upheld corporate personhood, even though cer-
tain courts were off limits to corporate persons due to the way
their charters were written.

D.  Marshall on the “express” and essential rights of corporations

In Dartmouth College and many other cases, Marshall claimed
that the powers of a corporation were “express” powers and
powers “incidental to its very existence.”? Marshall considered
several powers to be essential to corporations’ verv existence as
corporations. These implied powers included: immortality (the
corporation continuing after its founders passed away or quit the
corporation), individuality (including a unique corporate name
and seal), the right to manage its own internal affairs, the right to
own property, the right to make binding contracts in some mode,
the right to assistance of counsel, and the right to sue and be sued
in some kind of court.® Marshall wrote in Deveaux:

96. Bank of the United States v. Deveaux, 9 U.S. (5 Cranch) 61, 91 (1809).

97.1d. at 77.

98. Trs. of Dartmouth Coll. v. Woodward, 17 U.S. (4 Wheat.) 518, 636 (1819). For
a helpful discussion of Marshall’s stance on the express powers of corporations,
see FRANCIS STITES, PRIVATE INTEREST AND PUBLIC GAIN: THE DARTMOUTH COL-
LEGE CASE, 1819, at 105 (1972) (“Corporate rights were not to be extended beyond
the obvious meaning of their charters.”).

99.17 U.S. (4 Wheat.) at 636.
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This power [to sue and be sued in some kind of court,] if not
incident to a corporation, is conferred by every incorporating
act, and is not understood to enlarge the jurisdiction of anv par-
ticular court, but to give a capacity to the corporation to appear,
as a corporation, in anv court which would, by law, have cog-
nisance of the cause, if brought by individuals.100

Marshall defended this essential right of corporate persons and
several others in his rulings.

Marshall also considered some rights of corporations to be
non-essential to their existence. The charter thus had to express
such rights in order for the corporation to legally possess them.
He wrote in Dartmouth College: “There can be no reason for im-
plving in a charter, given for valuable consideration, a power,
which is not only not expressed, but is in direct contradiction to
its express stipulations.” Marshall adhered to a strict con-
struction rule when interpreting corporations’ non-essential
powers.12 Those non-essential, “express” powers included: the
exemption from a tax, the right to sue and be sued in a specific
court, the right to make contracts in a specific mode, and the
power to issue auctioneer licenses. The last mentioned, the
power to issue an auctioneer license, is a particularly clear ex-
ample of a power that would need to be expressed in a charter.
Marshall discussed this power in Fowle v. The Common Council
of Alexandria;'® Marshall wrote:

The power to license auctioneers, and to take bonds for their
good behavior in office, not being one of the incidents to a cor-
poration, must be conferred by an act of the legislature; and in
executing it, the corporate body must conform to the act.104

Marshall applied this theory of express powers in other cases as
well. In Providence Bank v. Billings, a state bank was not exempt
from a state tax, since that exemption was not expressed in the

100. 9 U.S. (5 Cranch) at 85-86.

101.17 U.S. (4 Wheat.) at 638.

102. Marshall was by no means alone in holding the doctrine of express rights.
For example, Justice McLean wrote in Beaty v. Lessee of Knowler that “a corporation
is strictly limited to the exercise of those powers, which are specifically conferred
on it, will not be denied. The exercise of the corporate franchise, being restrictive
of individual rights, cannot be extended beyond the letter and spirit of the act of
incorporation.” 29 U.S. (4 Pet.) 152, 164 (1830).

103. 28 U.S. (3 Pet.) 398 (1830)

104. Id. at 407.
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corporation’s charter.1%® “Any privileces which may exempt it
from the burthens common to individuals, do not flow necessarily
from the charter, but must be expressed in it,” wrote Marshall.1%
After all, natural persons have to pay taxes, so an artificial person
would also have to pay taxes ordinarily.'%

Marshall’s doctrine of express rights strongly reinforced the
importance of a corporation’s charter. In his anonymous de-
fense of the McCulloch decision, A Friend to the Constitution No.
V, Marshall wrote that the chartering of a corporation is:

[TThe mere annexation of a quality to a measure, to the doing
which, if the measure itself be proper, the constitution creates
no obijection. In illustration of this argument, reference is made
to the territorial governments which are corporations.%s

Many different corporate bodies have charters; Marshall’s con-
cept of “corporation” was therefore a broad one. For Marshall,
chartered corporations included not only private commercial cor-
porations and eleemosynarv corporations, but also cities and the
United States government itself. 1 The Constitution itself is a
form of corporate charter, based on Marshall’s reasoning.!

E.  Marshall on the internal rules of corporations

Marshall recognized the right to manage a corporation’s own
internal affairs, without outside interference, as one of the es-
sential powers of a corporation. Marshall’s involvement in a
line of cases regarding corporations’ official written documents
reflects his respect for corporations’ internal rules. He wrote in
his Dandridge dissent that the principle of a corporation official-
lv acting, speaking, and contracting through writing is “an es-
sential ingredient of its very being . .. .”11! Marshall used these
cases as another opportunity to emphasize the nature of corpo-
rations as artificial beings.

105.29 U.S. (4 Pet.) 514, 563 (1830).

106. Id. at 562.

107. See id. at 564.

108. JOHN MARSHALL: WRITINGS 498 (Charles Hobson ed., 2010).

109. See Dixon v. United States, 7 F. Cas. 761, 763 (C.C.D. Va. 1811) (No. 3,934)
(“The United States of America will be admitted to be a corporation.”).

110. See id.

111. Bank of the United States v. Dandridge, 25 U.S. (12 Wheat.) 64, 103 (Mar-
shall, C.J., dissenting).
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Marshall favored accepting written documents from corpora-
tions as legally binding evidence in court, even when those
documents did not bear an official corporate seal. Marshall
wrote in the Dandridge dissent that corporations can—and can
only —speak through their writing:

Can such a being speak, or act otherwise than in writing?
Being destitute of the organs of man, being distinct from all
its members, can it communicate its resolutions, or declare
its will, without the aid of some adequate substitute for
those organs? . . . I can imagine no other than writing.!12

Following Blackstone, Marshall’s use of the term “speech”
here concerns the corporation manifesting its intentions on a
given matter. Some had argued that the manifestation of inten-
tions had to be done under corporate seal in order for the court
to recognize it, but Marshall allowed more leeway. His
statement about corporations having no way to communicate
except by writing was not intended to limit corporations’ legal-
ly recognized speech, but to expand it. Marshall justified ex-
pansion of recognized speech for corporations as an update to
the law in support of the corporations of his time.!* In earlier
centuries, corporate seals were commonplace. But Marshall
wrote that in 1827 that this practice had changed:

As writing has become more common, and seals are less dis-
tinguishable from each other, the good sense of mankind grad-
ually receives the writing without the seal, in all the less formal
and less important transactions of the corporate body.!5

In Dandridge, Marshall approved of Tustice Storv’s opinion in
Bank of Columbia v. Patterson’s Administrators,'® which stated
that the “ancient rule” about corporate seals had to be re-
laxed."” For Marshall, corporations themselves are “not novel-

112. Id. at 92. Marshall’s discussion of corporations’ lack of physical organs in
his Dandridge dissent harks back to the arguments of Coke, whom Marshall ex-
plicitly cites. Id.

113. Id. at 100.

114. Id. at 97.

115. Id.

116. 11 U.S. (7 Cranch) 299 (1813).

117. Dandridge, 25 U.S. (12 Wheat.) at 100.
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ties,” but institutions of a “very ancient” date, to be protected
by the court of the current day."

F.  Summary

Marshall discussed corporate personhood in a variety of
different cases. Certain principles repeat themselves in all of his
cases, regardless of factual variances. Marshall generally be-
lieved that corporations were created by the sovereign power
of the government, which invests certain powers in associa-
tions to give them corporate form. In the American context, he
thought responsibility fell to Congress and the state legisla-
tures to charter corporations, for objects that would serve the
public good of the American people. He also believed that the
contract involved in creating the charter between the associa-
tion and the legislature was not to be violated, and that there-
fore courts had a duty to protect corporations after their crea-
tion. Charters of corporations would contain certain implied
powers incidental to all corporations, as well as expressed
powers. All non-essential powers that are not expressed in a
corporation’s charter need not be defended by the courts. And
lastly, Marshall embraced a certain amount of adaptation of the
law to the changing circumstances of corporations in the cur-
rent time, in order to defend them more vigorously.

My interpretation of Marshall’s precedents and opinions
about corporate personhood is that he followed closely the ear-
lier common law defenses of corporations, applving them to
the American context. In that application of common law to the
American context, Marshall owed a great deal to Hamilton’s
arguments about the constitutionality of the Bank of the United
States. Marshall’s restrictive statements about corporate per-
sonhood did not amount to new restrictions on their rights,
and were made either in contexts where he was ruling on their
access to federal court or defending prerogatives they had long
held, under a new Constitution.

G.  The Immediate Aftermath

Immediately after Marshall’s tenure on the court, several im-
portant developments occurred with regard to corporate per-

118. Id. at 92.
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sonhood. These events inform an examination of Marshall’s
jurisprudence on this subiect, especially given that he was tan-
gentially involved in some of them.

In 1832, President Andrew Jackson famously vetoed the third
charter of the Bank of the United States. The corporation was al-
lowed to be privatized, and its assets were eventually liquidated.
Although Marshall’s Whig friends lost that political battle, his ju-
risprudence supporting the Bank of the United States corporation
would live on as a support to other commercial corporations, and
was even strengthened. A massive expansion in the number of
commercial corporations occurred in the Jacksonian era as it was
realized that that corporate rights would be legally protected. As
Marshall scholar Francis Stites put it, the Dartmouth College deci-
sion in particular “rendered the corporation serviceable to the
needs of a developing national economy.” 19

The Tanev Court provided even stronger support for corpo-
rate rights, loosening Marshall’s restrictions on corporate per-
sons’ standing in federal court. In Louisville, Cincinnati, &
Charleston Railroad Company v. Letson,'? Tustice Wavne held that
corporate persons were state citizens for purposes of establish-
ing diversity jurisidiction, explicitly overturning Marshall’s
early rulings in Bank of the United States v. Deveaux and Straw-
bridge v. Curtiss.’?! Interestingly, Tustice Wayne claimed in his
Letson opinion that in private conversations Chief Justice Mar-
shall himself had changed his mind about the Deveaux re-
strictions on standing for corporations in federal court.'? Jus-
tice Wayne wrote in Letson:

We remark too that the cases of Strawbridge and Curtiss and
Bank and Deveaux have never been satisfactory to the bar,
and that thev were not, especially the last, entirely satisfac-
tory to the Court that made them. Thev have been followed
always most reluctantly and with dissatisfaction. By no one
was the correctness of them more questioned than by the
late chief justice who gave them. It is within the knowledge
of several of us, that he repeatedly expressed regret that
those decisions had been made, adding, whenever the sub-

119. STITES, supra note 98, at 99.
120. 43 U.S. (2 How.) 497 (1844).
121. 7 U.S. (3 Cranch) 267 (1806).
122. See id. at 555.
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ject was mentioned, that if the point of jurisdiction was an
original one, the conclusion would be different.!??

Wavyne’s assertion about Marshall’s ideas on this matter in
Letson are confirmed by a private letter from Justice Story to
James Kent, celebrating the 1844 decision. Justice Story wrote:

I equally rejoice, that the Supreme Court has at last come to
the conclusion, that a corporation is a citizen, an artificial cit-
izen, I agree, but still a citizen. It gets rid of a great anomaly
in our jurisprudence. This was always [Justice Bushrod]
Washington’s opinion. I have held the same opinion for
many vears, and Mr. Chief Tustice Marshall had, before his
death, arrived at the conclusion, that our early decisions
were very wrong.!24

Marshall mav have considered his early opinions on the stand-
ing of corporations in federal court such as Deveaux to be wrong,
but on the whole his jurisprudence consistently defended corpo-
rate persons’ rights. His statement about corporations not being
citizens in Deveaux was qualified by a proviso, and was followed
ten vears later by a strong assertion that corporations were per-
sons in Dartmouth College. Marshall was a great supporter, at the
end of the day, of corporate persons and their rights.

IV. CONCLUSIONS

Recent Supreme Court opinions (such as Justice Rehnquist’s
dissent in Bellotti, Tustice Brever’s dissent in Citizens United, and
Justice Ginsburg’s dissent in Hobby Lobby) cite Marshall’s re-
strictive statements about the nature of corporate personhood
to suggest that Marshall did not intend for the Court to defend
a robust set of rights for corporate persons.'?> However that in-
terpretation is wrong, an error stemming largely from taking
Marshall’s restrictive statements out of context.

In his Bellotti dissent, Justice Rehnquist argued that corpora-
tions” political activities that had no connection to their com-

123.1d.

124. Letter from Joseph Story to James Kent (Aug. 31, 1844), reprinted in 2 LIFE
AND LETTERS OF JOSEPH STORY 469 (William Story ed., 1851).

125. See Burwell v. Hobby Lobby, 134 S. Ct. 2751, 2787 (2014); Citizens United v.
FEC, 558 U.S. 310, 394 (2009); First Nat'l Bank of Boston v. Bellotti, 435 U.S. 765,
823 (1978).
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mercial interests were not covered by First Amendment free
speech protections.!?6 Rehnquist cites the restrictive statement
in Dartmouth College, that a corporation is merely an “artificial
being,” as evidence to show that there is a distinction between
the express and essential powers of corporations.!?” That much
Chief Justice Marshall would agree with, although he would
dispute Tustice Rehnquist’s particular view of express powers.
Justice Rehnquist wrote:

I can see no basis for concluding that the liberty of a corpo-
ration to engage in political activity with regard to matters
having no material effect on its business is necessarily inci-
dental to the purposes for which the Commonwealth [of
Massachusetts] permitted these corporations to be organized
or admitted within its boundaries.28

Justice Rehnqguist considered the activities in which the
First National Bank of Boston was involved to be unprotect-
ed, since they were “incidental to the purpose” of their char-
ters as banks.'? For Chief Justice Marshall, the public pur-
pose of a charter was the ultimate obiject a legislature had in
mind during the charter’s initial creation; but that public
purpose was not the sole determinant of which express pow-
ers the corporation was granted.’® Some express powers
could be granted by the legislature based on factors besides
the ultimate purpose. Marshall would not have judged that a
corporation had failed to live up to its ultimate public pur-
pose based on a given activity in which it engages, so long as
the provisions of the corporation’s charter were being fol-
lowed. TJustice Rehnquist’s use of Marshall got a lot right,
especially in Justice Rehnquist’s willingness to admit that
several other powers are incidental to corporations’ exist-
ence.! Justice Rehnquist’s use of Marshall, however, went

126. 435 U.S. at 823.

127. See Bellotti, 435 U.S. at 823 (citing Trs. of Dartmouth Coll. v. Woodward, 17
U.S. (4 Wheat.) 518, 636 (1819)

128. Id. at 828.

129. Id.

130. See Dartmouth College, 17 U.S. (4 Wheat.) at 637-38.

131. Justice Rehnquist mentioned all of the following as essential powers of
corporations: due process protection for their property, freedom of the press (if
the corporation was a media corporation), the right to immortality, the right to
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astrav by enlisting the restrictive statement in Dartmouth Col-
lege to suggest a limiting principle upon corporate powers
that Chief Justice Marshall would not have recognized.

In his Citizens United dissent, Justice Stevens argued that
corporations in general were not intended by Chief Tustice
Marshall or the Framers to be covered by First Amendment
free speech protections.!® Justice Stevens cited the restrictive
statement in Dartmouth College, that a corporation is merely an
“artificial being,” to support the argument of law professor
David Shelledy that “the legitimacy of every corporate activity
was thought to rest entirely in a concession of the sovereign.”13
Justice Stevens failed to mention that the concession of the sov-
ereign occurs only at the time of chartering the corporation,
and that legislatures were restricted from abridging the specific
rights of corporate persons once created.

Generally, Tustice Stevens painted an overly negative picture
of Chief Justice Marshall and the Framers’ views of corpora-
tions. Citing the Cyclopedia of the Law of Corporations, Tustice
Stevens claimed there was a ““cloud of disfavor under which
corporations labored’ in the early vears of this Nation.”!3 Jus-
tice Stevens pointed to the animus against corporations found
in Jefferson’s 1816 “Letter to Tom Logan” as typical of the
founding generation.!®® Contra Stevens, Jefferson’s animus was
extremely atvpical, and would have faced criticism from most
of the legal community of that generation, including Marshall.
Support for corporate rights, including business corporate
rights, was much more common; as law professor Bruce
Campbell put it:

After about 1810, there was a broad popular consensus con-
cerning the status of business corporations. As a general
rule, legislatures scrupulously respected chartered
rights . .. [aJnd where there was a public outcry against an

limited liability, and freedom to engage in commercial speech in the form of ad-
vertising. See Bellotti, 435 U.S. at 822, 825-26.

132. See Citizens United, 558 U.S. at 425-32 (Stevens, J., dissenting).

133.1d. at 428-29 (quoting David Shelledy, Autonomy, Debate, and Corporate
Speech, 18 HASTINGS CONST. L. Q. 541, 578 (1990-91)).

134. See Citizens United, 558 U.S. at 427 (Stevens, J., dissenting).

135. See id.
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existing business corporation, the defense, predictably, was
stated in terms of respect for chartered rights.1%

Chief Tustice Marshall and the Framers’ respect for corporate
rights was completely lost on Justice Stevens in Citizens United.
Justice Scalia’s rejoinder to Justice Stevens was perhaps unsatis-
fying (“how came there to be so many” corporations in the ear-
Iv 1800s, if thevy were so hated?¥), but Justice Scalia’s overall
point on that score was correct.

In her Hobby Lobby dissent, Justice Ginsburg argued that a
for-profit corporation which contained an explicitly religious
mission statement in its charter was not covered by the free ex-
ercise of religion protections of the Religious Freedom Restora-
tion Act.13 Justice Ginsburg cited the restrictive statement in
Dartmouth College, that a corporation is merely an “artificial be-
ing,” as evidence that the artificial being of a corporation itself
has no conscience.’® This much Chief Tustice Marshall would
agree with, since he was in full agreement with Coke’s view
that since corporations have no souls, they could not appear in
ecclesiastical courts or be excommunicated. However, Tustice
Ginsburg’s citation of Chief Justice Marshall did nothing to
show that a corporation that explicitly acknowledges a reli-
gious mission in its corporate charter should not have that reli-
gious aspect respected by the law.¥ Justice Ginsburg cited
Dartmouth College an additional time to argue that Chief Tustice
Marshall was in favor of different types of corporations: some
“for-profit,” others religious, and still others eleemosynary.!4!
This sort of distinction between types of corporations is some-
thing that Chief Tustice Marshall and all common law judges
acknowledged, although Justice Ginsburg was wrong when
she treated for-profit corporations as necessarily secular. 42
Given his respect for express powers stated in charters, it seems

136. Bruce Campbell, Dartmouth College as a Civil Liberties Case: The Formation
of Constitutional Policy, 70 KY. L.]. 697, 699-700 (1982).

137. See Citizens United, 558 U.S. at 386 (Scalia, J., concurring).

138. Burwell v. Hobby Lobby, 134 S. Ct. 2751, 2794-95 (Ginsburg, J., dissenting).

139. Id. at 2794.

140. See id.

141. See id. at 2795-96.

142. Id. One of the essential attributes of almost all charters, including charters
incorporating a church, is the right to acquire property. See generally Paul Kauper
& Stephen Ellis, Religious Corporations and the Law, 71 MICH. L. REV. 1499 (1973).
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likely that Justice Marshall would have considered a for-profit
corporation a religious corporation, if it had religion written
into its charter.

Chief Justice Marshall’s principles on corporate personhood
require some imaginative reapplication in the present circum-
stances, because he never ruled in any cases in which for-profit
corporations made pleas based on rights to political speech or
the free exercise of religion. In his Citizens United dissent, Jus-
tice Stevens complained that Tustice Scalia provided no quota-
tions in his opinion to prove that the Framers would have
granted corporate persons free speech protections.¥ Justice
Stevens could not provide quotations on that specific topic ei-
ther, because Chief Justice Marshall and the Framers were not
presented with today’s specific questions about corporations; it
was a different “political universe” as Justice Stevens himself
said.’ In his Dandrige dissent, Chief Justice Marshall seemed
comfortable adjusting the law to fit the changing historical cir-
cumstances in a way that supported corporations.4

Some of the new historical circumstances of corporate per-
sonhood in the 21st century involve corporations explicitly cre-
ated for the purpose of political speech, and religiously influ-
enced business practices. These corporations complicate the
aquestion of whether Marshall would have considered the con-
stitutional rights to political speech and the free exercise of re-
ligion to be implied powers of corporations or express powers
of corporations. Marshall never heard a case involving con-
gressional interference with a corporation during his tenure, so
the application of the federal Bill of Rights to corporate persons
never came up.# What would Marshall have said about to-
dav’s corporate entities, with their new tax statuses? It is diffi-
cult to get a certain answer, but some flatly incorrect answers

143. See Citizens United v. FEC, 558 U.S. 310, 430-31 (2009) (Stevens, ]., dissent-
ing).

144. Id. at 432.

145. Bank of the United States v. Dandridge, 25 U.S. (12 Wheat.) 64, 96-97 (1827)
(Marshall, C.J., dissenting).

146. Douglas Smith has argued that the Bill of Rights was nonetheless designed
with corporate charters in mind. Smith interprets the Establishment Clause of the
First Amendment as a restriction on the chartering of a church by the United
States Congress. See Douglas Smith, The Establishment Clause: Corollary of Eight-
eenth-Century Corporate Law?, 98 Nw. U.L. REV. 239 (2003).
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can at least be rejected. One can rule out arguments similar to
that of Tustice Stevens in Citizens United that Marshall would
have been opposed to corporate persons possessing constitu-
tional rights simply because they were corporations.¥” Mar-
shall’s overall stance of support for corporations throughout
his tenure simply rules this possibility out. Marshall would al-
so probably not be so quick to dismiss the religious character of
some for-profit corporations, as Justice Ginsberg did in her
Hobby Lobby dissent. Simply because a corporate person engag-
es in a given form of activity allowed by its charter, such as
making money, does not determine that it is solely devoted to
making money. Following the common law tradition, Marshall
considered the promotion of religion to be one of the main
public purposes served by corporations. In that tradition, the
ultimate reason that the law considers all corporations to be
legal persons is for the promotion of the public good.

Legislatures may propose restrictions on political influence
or provisions requiring birth control in health insurance plans
for reasons of promoting the public good. But whenever such
measures are proposed, it should be expected that the judiciary
will defend the rights vested in corporate persons, given its
long history of doing so going back to Chief Tustice Marshall.
No “magic talisman” can be found in Marshall’s words that
would change that history.

147. A brief submitted by a group of historians and legal scholars as amici curiae
in Hobby Lobby misused Marshall’s restrictive statements in a similar way. See
Brief of Historians and Legal Scholars as Amici Curiae Supporting Neither Party,
Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751 (No. 13-354). They wrote:
“This Court’s earliest decisions addressing the status of corporations reveal little
protection of corporations qua corporations.” Id. at 8. The example from Marshall
the historians cite, Deveaux, does not prove their point however, since it dealt only
with jurisdictional matters and not the rights of corporations recognized by the
court. That would have required an interpretation of Dartmouth College and the
express powers doctrine.



