Appendix 18: Language Study of Stated Judicial Interpretive Philosophy
Case

Justice

Chisolm v.
Georgia, 2 U.S.
(2 Dall.) 419
(1793)
seriatum

Jay

seriatum

James Wil‐
son

Cushing

Intentionalism
‐ explicit or
implicit

Public Under‐
standing or
Meaning

x ‐ ʺThat an
object of this
kind was had
in view by the
framers of the
Constitution, I
have no
doubt...ʺ
x ‐ ʺit would
not, perhaps,
have com‐
ported with
the delicacy of
those, who
ordained and
established
that Constitu‐
tion. They
might have
announced
themselves
ʹSOVERIGNʹ
people of the
United Statesʺ
ʺIs a toast
asked? ʹThe
United States,ʹ
instead of ʹthe
People of the
United States,ʹ
is the toast
given. This is
not politically
correct.ʺ ʺIn
order, ulti‐
mately, to
discover,
whether the

Living Con‐
stitution

2
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people of the
United States
intended to
bind those
States by the
Judicial power
vested by the
national Con‐
stitution...Did
those people
intend to bind
those states by
the Legislative
Power vested
by that Consti‐
tution?ʺ

seriatum
dissenting

Blair
Iredell

Hylton v.
United States, 3

Chase

x‐ ʺThe framers
of the Constitu‐
tion, I presume,
must have
meant one of
two things:ʺ

x ‐ ʺThe great
object of the

x ‐ ʺNo part of
the Law of
Nations can
apply to this
case, as I ap‐
prehend, but
that part of
which is
termed ʹthe
Conventional
Law of Na‐
tions,ʹ nor can
this any oth‐
erwise apply
than as fur‐
nishing rules
of interpreta‐
tion, since
unquestiona‐
bly the people
of the United
States had a
right to form
what kind of
union, and
upon what
terms they
pleased, with‐
out reference
to any former
examples.

[Vol. 36

TOLER APPENDIX 18

12/14/2012 2:49:32 PM

No. 1]

Pre"Originalism"

U.S. (3 Dall.) 171
(1796)

seriatum

Patterson

joining (joining
but adding
analysis)
Ware v. Hylton,
3 Dall. (3 U.S.)
199 (1796)
seriatum

Iredell

Chase

Patterson

Constitution
was, to give
Congress a
power to lay
taxes, adequate
to the exigen‐
cies of gov‐
ernment.ʺ ʺIf
the framers of
the Constitu‐
tion did not
contemplate
other taxes
than direct
taxes, and du‐
ties, imposts,
and excises,
there is a great
innacuracy in
their language.ʺ
x ‐ ʺIt was,
however, obvi‐
ously the inten‐
tion of the
framers of the
Constitu‐
tion….ʺ ʺI
never enter‐
tained a doubt,
that the princi‐
pal, I will not
say, the only,
objects that the
framers of the
Constitution
contemplated
as falling
within the rule
of apportion‐
ment....ʺ

3

4
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seriatum

Iredell

seriatum
seriatum
Wiscart v.
DʹAucy, 3 U.S.
(3 Dall.) 321
(1796)
concurring in
part, dissenting
in part
Calder v. Bull, 3
U.S. (3 Dall.) 386
(1798)

Wilson
Cushing
Ellsworth,
CJ

seriatum

x ‐ (see ex post
quote) ʺI feel,
however,
some consola‐
tion in differ‐
ing from an
opinion for
which so
much respect
must, and
ought to be
entertained,
by reflecting
that though
this was the
unanimous
opinion of
Congress, it
was not the
unanimous
opinion of the
people of the
United States.ʺ

James Wil‐
son
Chase

Paterson

x ‐ ʺThe re‐
straint against
making any ex
post facto laws
was not con‐
sidered, by the
framers of the
constitution, as
extending to
prohibit the
depriving a
citizen even of
a vested right
to property….ʺ

x ‐ ʺThe ex‐
pressions ʹ ex
post facto
laws, ʹ are
technical, they
had been in
use long be‐
fore the Revo‐
lution, by
Legislators,
Lawyers, and
Authorsʺ

x ‐ ʺIt is obvi‐
ous from the
specification
of contracts in
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the last mem‐
ber of the
clause, that
the framers of
the constitu‐
tion, [sic] did
not under‐
stand or use
the words in
the sense con‐
tended for on
the part of the
Plaintiffs in
error. They
understood
and used the
words in their
known and
appropriate
signification,
as signifying
to crimes,
pains, and
penalties, and
no further.ʺ

seriatum
Hollingsworth
v. Virginia, 3
U.S. (3 Dall.) 378
(1798)
Marbury v.
Madison, 5 U.S.
(1 Cranch) 137
(1803)

Iredell
per curiam

Hepburn v.
Ellzey, 6 U.S. (2
Cranch) 445
(1805)
Ex parte Boll‐
man, 8 U.S. (4
Cranch) 75
(1807)
dissenting
Owings v. Nor‐
woodʹs Lessee, 9
U.S. (5 Cranch)
344 (1809)

J. Marshall

J. Marshall

x ‐ ʺCould it be
the intention of
those who gave
this power
that...ʺ

J. Marshall

Johnson
J. Marshall

x ‐ ʺThe reason
for inserting
that clause in
the constitution

5
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Fletcher v. Peck,
10 U.S. (6
Cranch) 87
(1810)

J. Marshall

dissenting

Johnson

was, that all
persons who
have real
claims under a
treaty should
have their
causes decided
by the national
tribunals.ʺ
x ‐ ʺWhatever
respect might
have been felt
for the state
sovereignties, it
is not to be
disguised that
the framers of
the constitution
viewed, with
some appre‐
hension, the
violent acts
which might
grow out of the
feelings to the
moment; and
that the people
of the United
States, in
adopting that
instrument,
have mani‐
fested a deter‐
mination to
shield them‐
selves and their
property from
the effects of
the strong pas‐
sions to which
men are ex‐
posed.ʺ

x ‐ ʺThere is
reason to be‐
lieve, from the
letters of Pub‐
lius, which are
well‐known to

x ‐ ʺWhatever
respect might
have been felt
for the state
sovereignties,
it is not to be
disguised that
the framers of
the constitu‐
tion viewed,
with some
apprehension,
the violent
acts which
might grow
out of the
feelings to the
moment; and
that the peo‐
ple of the
United States,
in adopting
that instru‐
ment, have
manifested a
determination
to shield
themselves
and their
property from
the effects of
the strong
passions to
which men are
exposed.ʺ
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be entitled to
the highest
respect, that the
object of the
convention was
to afford a
general protec‐
tion to individ‐
ual rights
against the acts
of state legisla‐
tures.ʺ

Aurora v.
United States, 11
U.S. (7 Cranch)
382 (1813)
Armitz Brown
v. United States,
12 U.S. 110
(1814)
dissenting
Town of Pawlet
v. Clark, 13 US.
292 (1815)
Martin v.
Hunterʹs Lessee,
14 U.S. 304
(1816)

Johnson

J. Marshall

Story
Story

Story

x ‐ ʺThe in‐
strument was
not intendedʺ
ʺIn respect to
the first class, it
may well have
been the inten‐
tion of the
framers of the
constitution
imparatively to
extend the
judicial power
in an original
or appellate
form to all
cases.ʺ

x ‐ ʺit did not
suit the pur‐
poses of the
people, in
framing this
great charter
of our liber‐
tiesʺ ʺIt is
manifest that
the constitu‐
tion has pro‐
ceeded upon a
theory of its
own, and
given or with‐
held powers
according to
the judgment
of the Ameri‐
can people, by
whom it was
adopted.ʺ

7

8
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McCullough v.
Maryland, 17
U.S. 316 (1819)

J. Marshall

x ‐ ʺthat this
idea was enter‐
tained by the
framers of the
American Con‐
stitution....ʺ
ʺCan we adopt
that construc‐
tion (unless the
words imperi‐
ously require
it), which
would impute
to the framers
of that instru‐
ment, when
granting these
powers for the
public good,
the intention of
impeding their
exercise by
withholding a
choice of
means.ʺ ʺAl‐
most all com‐
positions
contain words,
which, taken in
a their rigorous
sense, would
convey a mean‐
ing different
from that
which is obvi‐
ously in‐
tended.ʺ ʺIf
their intention
had been, by
this clause, to
restrain the free
use of means
which might
otherwise have
been implied,
that intention
would have
been inserted
in another
place, and

x ‐ ʺThe gov‐
ernment pro‐
ceeds directly
from the peo‐
ple; it is ʹor‐
dained and
established,ʹ in
the name of
the peo‐
ple....The as‐
sent of the
states, in their
soverign ca‐
pacity, is im‐
plied, in
calling a con‐
vention, and
thus submit‐
ting that in‐
strument to
the people.
But the people
were at per‐
fect liberty to
accept or re‐
ject it.ʺ

[Vol. 36
ʺThis provi‐
sion is made
in a constitu‐
tion, in‐
tended to
endure for
ages to come,
and conse‐
quently, to be
adapted to
the various
crises of hu‐
man affairs.
To have pre‐
scribed the
means by
which gov‐
ernment
should, in all
future time,
execute its
powers,
would have
been to
change, en‐
tirely the
character of
the instru‐
ment, and
give it the
properties of
a legal code.
It would have
been an un‐
wise attempt
to provide,
by immutable
rules, for
exigencies
which, if
forseen at all,
must have
been seen
dimly, and
which can be
best provided
for as they
occur. To
have de‐
clared, that
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would have
been expressed
in terms re‐
sembling
these.ʺ

Sturges v.
Crowninshield,
17 U.S. 122
(1819)

J. Marshall

Houston v.
Moore, 18 U.S. 1
(1820)

B. Washing‐
ton

x ‐ ʺhad it even
been the inten‐
tion of the
framers of the
constitution…ʺ
ʺA general
dissatisfaction
with that lax
system of legis‐
lation which
followed the
war of our
revolution
undoubtedly
directed the
mind of the
convention to
this subject.ʺ
x ‐ ʺ…and it is
presumable,
that the fram‐
ers of the con‐
stitution
contemplated a
full exercise of
all these pow‐

9
the best
means shall
not be used,
but those
alone, with‐
out which the
power given
would be
nugatory,
would have
been to de‐
prive the
legislature of
the capacity
to avail itself
of experience,
to exercise its
reason, and
to accomo‐
date its legis‐
latuion to
circum‐
stances.

x ‐ ʺwhich will
not readily be
imputed to the
illustrious
patriots who
framed our
constitution,
nor to the
people who
adopted it.ʺ

10
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ers.ʺ

dissenting
dissenting
United States v.
Smith, 18 U.S.
153 (1820)
dissenting

Johnson
Story
Story

Owings v.
Speed, 8 U.S.
420 (1820)

J. Marshall

Livingston

x ‐ ʺit must
have been the
intention of the
framers of the
constitution to
remove, by
conferring on
the national
legislature the
power which
has been men‐
tioned.ʺ ʺIt was
well known to
the members of
the Federal
Convention,
that in treatises
on the law of
nations, or in
some of them
at least, defini‐
tions of piracy
might be
found; l but it
must have been
as well known
to them that
there was not
such a coinci‐
dence on this
subject, as to
render a refer‐
ence to that
code a desire‐
able or safe
mode of pro‐
ceeding in a
criminal, and
espekially [sic]
in a capital
case.ʺ
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J. Marshall

x ‐ ʺHowever,
unimportant
this claim
might be, how‐
ever little the
commnuity
might be inter‐
ested in its
decision, the
framers of our
consttution
thought it nec‐
essary for the
purposes of
justice, to pro‐
vide a tribunal
as superior to
influece as
possible, in
which that
claim might be
decided.ʺ
ʺThat they
were habitually
disregarded, is
a fact of uni‐
versal notori‐
ety. With the
knowledge of
this fact, and
under its full
pressure, a
convention was
assembled to
change the
systemʺ ʺThe
framers of the
constitution
were, indeed,
unable to make
any provisions
which should
protect that
instrument
against a gen‐
eral combina‐
tion of the
states...but they
were able to

x ‐ ʺunder the
influence of
this opinion,
and thus in‐
structed by
experince, the
American
people, in the
conventions of
their respec‐
tive States,
adopted he
present consti‐
tutionʺ

11
ʺBut a consti‐
tution is
framed for
ages to come,
and is de‐
signed to
approach
immortality
as nearly as
human insti‐
tutions can
approach it.ʺ

12
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provide against
the operation
of measures
adopted in any
one State,
whose ten‐
dency might be
to arrest the
execution of
the laws, and
this it was the
part of true
wisdom to
attempt. We
think they have
attempted it.ʺ
ʺAll acknowl‐
edge that they
were convened
for the purpose
of strengthen‐
ing the confed‐
eration by
enlarging the
powers of the
government,
and by giving
efficacy to
those which it
before pos‐
sessed, but
could not exer‐
cise.ʺ

Johnson and
Grahamʹs Lessee
v. MʹIntosh, 21
U.S. 543 (1823)
Gibbons v.
Ogden, 22 U.S. 1
(1824)

J. Marshall

J. Marshall

x ‐ ʺthe enlight‐
ened patriots
who framed
our constitu‐
tion, and the
people who
adopted it,
must be under‐
stood to have
employed
words in their
natural sense,
and to have

x ‐ (same
quote) ʺThe
word used in
the constitu‐
tion, then,
comprehends,
and has been
always under‐
stood to com‐
prehend…ʺ
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concurring

Wm. John‐
son

Osborn v. Bank
of the United
States, 22 U.S.
738 (1824)

J. Marshall

intended what
they have said.ʺ
ʺAll America
understands,
and has uni‐
formly under‐
stood, and
must have been
so understood,
when the con‐
stitution was
framed . . . The
convention
must have used
the word in
that sense,
because all
have under‐
stood it in that
sense; and the
attempt to
restrict it comes
too late.ʺ ʺBut
the framers of
our constitu‐
tion forsaw this
state, and pro‐
vided for it, by
declaring....ʺ
x – ʺThat such
was the under‐
standing of the
framers of the
constitution, is
conspicuous
from provision
contained in
that instru‐
ment.”

x ‐ ʺIf we exam‐
ine the consti‐
tution of the
United States,
we find that its
framers kept
this great po‐

ʺAnd this
opinion is
supported by
a very re‐
markable
evidence of
the general
understanding
of the whole
American
people, when
the grant was
made.ʺ

13

14
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litical principle
in view.ʺ

dissenting
United States v.
Perez, 22 U.S.
579 (1824)
Brown v. Mary‐
land, 25 U.S. 419
(1827)

dissenting
Martin v. Mott,
25 U.S. 19 (1827)
Craig v. Mis‐
souri, 29 U.S.
410 (1830)

Wm. John‐
son
Story

J. Marshall

x ‐ ʺthis excep‐
tion in favor of
duties for the
support of
inspection
laws, goes far
in proving that
the framers of
the constitution
classed taxes of
a similar char‐
acter with
those imposed
for the pur‐
poses of inspec‐
tion….ʺ

x ‐ use of lexi‐
cons

Thompson
Story
J. Marshall

x ‐ ʺthe lan‐
guage of the
constitution
itself, and the
mishief to be
prevented,
which we
know from the
history of our
coun‐
try….[provide
] the sense in
which the the
terms have
always been
understood.ʺ
ʺTo cut up this
mischief by
the roots, a
mischief
which was felt
through the
United States,
and which
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dissenting

Thompson

dissenting

Johnson

x ‐ ʺThe whole
history and
legislation of
the time prove
that, by bills of
credit, the
framers of the
constitution
meant paper
money.ʺ

deeply af‐
fected the
interest and
prosperity of
all; the people
declared in
their constitu‐
tion...ʺ
x ‐ (also in‐
tent) ʺThe
terms, ʹbills of
credit,ʹ are in
themselves
vague and
general, and,
at the present
day, almost
dismissed
from our lan‐
guage. IT is
then only by
resorting to
the nomencla‐
ture of the day
of the consti‐
tution, that we
can hope to
get an idea
which the
framers of the
constitution
attached to it.ʺ
x ‐ ʺAs no
precise and
technical
meaning or
interpretation
of a bill of
credit has
been shown,
we may with
propriety look
to the state of
things at the
adoption of
the constitu‐
tion to ascer‐
tain what was
probably the

15

16
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understanding
of the conven‐
tion by this
limitations on
the power....ʺ

dissenting

McLean

Parsons v. Bed‐
ford, 28 U.S. 433
(1830)

Story

dissenting
United States v.
Wilson, 32 U.S.
150 (1833)
Barron v. Bal‐
timore, 32 U.S.
243 (1833)

McLean
J. Marshall

Holmes v. Jen‐
nison, 39 U.S.
540 (1840)

J. Marshall

Taney

x ‐ ʺthe spirit of
that provision
was to protect
the citizens of
the states
against the
evils of a de‐
based cur‐
rency…ʺ
ʺconstitution
was intendedʺ
x ‐ ʺ…this
distinction
was present to
the minds of
the framers of
the amend‐
ment. By
common law,
they meant
what the con‐
stitution de‐
nominated…ʺ

x ‐ ʺframers of
these amend‐
ments intended
them to…ʺ
x ‐ ʺand shown
the high talent,
the caution,
and the fore‐
sight of the
illustrious men
who framed it.ʺ
ʺthese words
could not have
been idly or
superfluously
used by the
framers of the
constitutionʺ
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ʺAfter reading
these extracts,
we can be at no
loss to compre‐
hend the inten‐
tion of the
framers of the
Constitution in
using the
words, ʹtreaty,ʹ
ʹcompact,ʹ
ʹagreement.ʹ
And the use of
all these terms,
ʹtreaty,ʹ ʹagree‐
ment,ʹ com‐
pact,ʹ show that
it was the in‐
tention of the
framers of the
Constitution to
use the broad‐
est and most
comprehensive
terms; and that
they anxiously
desired to be
cut off all con‐
nection or
communication
between a state
and a foreign
power.ʺ ʺThe
framers of the
Constitution
manifestly
believed that
any inter‐
course....ʺ
ʺSuch, certainly
was not the
intention of the
framers of the
Constitutionʺ
ʺwas intendedʺ
ʺagainst which
the framers of
the Constitu‐
tion have so

17

18
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anxiously en‐
deavored to
guard.ʺ ʺthe
foresight of the
framers of the
Constitution
have provided
the way for
doing it.ʺ

dissenting
dissenting
Prigg v. Penn‐
sylvania, 41 U.S.
539 (1842)

Barbour
Catron
Story

x ‐ ʺhistorically,
it is well
known, that the
object of the
clauseʺ ʺ[Con‐
gressional act
of 1793] is
founded in a
just construc‐
tion of the Con‐
stitution;
independent of
the vast influ‐
ence which it
ought to have
as a contempo‐
raneous exposi‐
tion of the
provisions, by
those who were
its immediate
framers, or
intimately
connected wtih
its adoption.ʺ

ʺthe safest rule
of interpreta‐
tion after all
will be found
to be to look
to the nature
and objects of
the particular
powers, du‐
ties, and
rights, with all
the lights and
aids of con‐
temporary
history; and to
give to the
words of each
just such op‐
eration and
force, consis‐
tent with their
legitimate
meaning, as
may fairly
secure and
attain the ends
proposed.ʺ
ʺ[Congres‐
sional act of
1793] is
founded in a
just construc‐
tion of the
Constitution;
independent
of the vast
influence
which it ought
to have as a
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contempora‐
neous exposi‐
tion of the
provisions, by
those who
were its im‐
mediate fram‐
ers, or
intimately
connected
wtih its adop‐
tion.ʺ ʺThis
Court [in pre‐
vious
cases]...rel[ied]
upon contem‐
poraneous
expositions of
the Constitu‐
tion, and long
acquiescence
to it, with
great confi‐
dence...ʺ

concurring
concurring

Taney
Thompson

concurring

Wayne

x ‐ ʺWe know,
historically,
that this provi‐
sion was the
result of a
compromise
between the
slave‐holding
and non‐slave‐
holding states;
and it is the
indispensable
duty of all to
carry it faith‐
fully into exe‐
cution,
according to its
real object and
intentionʺ
x ‐ ʺCertainly,
such an interest
as the constitu‐
tion was in‐
tended to

19

20
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secure, we may
well think the
framers of the
constitution
intended to
provide for by
a uniform law.ʺ
ʺThis was not
anticipated by
the representa‐
tives of the
slave‐holding
states in the
convention, nor
could it have
been intended
by the framers
of the constitu‐
tion.ʺ ʺThe
framers of the
constitution
did not act
upon such
narrow
grounds; they
were engaged
in forming a
government for
all of the states;
by concessions
of soverign
rights from all,
without im‐
pairing the
actual sover‐
eignity of any
one....ʺ

concurring
concurring
Pollard v.
Hagan, 44 U.S.
212 (1845)
dissenting
Searight v.
Stokes, 44 U.S.
151 (1845)
dissenting
dissenting
Fox v. Ohio, 46

Daniel
McLean
McKinley

Catron
Taney

McLean
Daniel
Daniel
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U.S. 410 (1847)
dissenting
Reeside v.
Walker, 52 U.S.
272 (1850)
United States v.
Reid, 53 U.S. 361
(1851)

Murray v. Ho‐
boken Land Co.,
59 U.S. 272
(1855)
Dynes v. Hoo‐
ver, 61 U.S. 65
(1857)
In re The Brig
Amy Warwick,
67 U.S. 635
(1862) (ʺThe
Prize Casesʺ)
dissenting

Pervear v.
Commonwealth,

Pre"Originalism"
McLean
Woodbury

Taney

x ‐ ʺIt was the
people of
these thirteen
states which
formed the
Constitution
of the United
States, and
incrafted on it
the provision
which secures
the trial by
jury, and abol‐
ishes the old
common‐law
proceeding
which had so
often been
used for the
purposes of
oppression.ʺ

Curtis

Wayne

Grier

Nelson

Chase

x ‐ ʺThe fram‐
ers of the Con‐
stitution fully
comprehended
this question,
and provided
for the contin‐
gency.ʺ

21

22
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72 U.S. 475
(1866)
Paul v. Virginia,
75 U.S. 168
(1868)

Texas v. White,
74 U.S. 700
(1868)
Collector v.
Day, 78 U.S. 113
(1870)
dissenting
Butchersʹ Be‐
nevolent Assn.
of New Orleans
v. The Crescent
City Live‐stock
Landing &
Slaughter‐house
Co., 83 U.S. 36
(1872) (ʺThe
Slaughterhouse
Casesʺ)

Field

x ‐ refers to
intent of lan‐
guage, not of
creators, ʺthe
clause of the
Constitution
could never
have intended
to give citi‐
zens…ʺ ʺIt was
not intended
by the provi‐
sion…ʺ

Chase

Nelson

Bradley
Miller

x ‐ ʺin any fair
and just con‐
struction of any
section or
phrase of these
amendments, it
is necessary to
look to the
purpose which
we have said
was the per‐
vading spirit of
them all, the
evil which they
were designed
to remedy….ʺ

x ‐ ʺIt was
very well
understood
that in the
form of ap‐
prentiship for
long terms, as
it had been
practiced in
the West India
Islands, on the
abolition of
slavery by the
English gov‐
ernment, or by
reducing the
slaves to the
condition of
serfs attached
to the planta‐
tion, the pur‐
poses of the
article might
have been
evaded, if
only the word
slavery had
been used.ʺ
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ʺWe are con‐
vinced that no
such results
wer intended
by the Con‐
gress which
proposed
these amend‐
ments, nor by
the legisla‐
tures of the
States which
ratified them.ʺ

dissenting

Field

dissenting
dissenting
Minor v. Hap‐
persett, 88 U.S.
162 (1874)

Bradley
Swayne
Waite

Insurance Co. v.
Morse, 87 U.S.
445 (1874)
dissenting
Reynolds v.

Hunt

Waite
Waite

ʺThe abolition
of slavery and
involuntary
servitude was
intended to
make every one
born in the
country a free‐
man….ʺ

x ‐ ʺIn this con‐
dition of the
law in respect
to suffrage in
the several
States it cannot
for a moment
be doubted that
if it had been
intended to
make all citi‐
zens of the
United Staets
voters, the
framers of the
Constitution
would not have
left it to impli‐
cation.ʺ

x – ʺit is impos‐

23

24

Harvard Journal of Law & Public Policy

United States, 98
U.S. 145 (1878)

United States v.
Germaine, 99
U.S. 508 (1878)
United States v.
Steffens, 100
U.S. 82 (1879)
(ʺThe Trade‐
mark Casesʺ)
United States v.
Stanley, 109 U.S.
3 (1883) (ʺThe
Civil Rights
Casesʺ)
dissenting

sible to believe
that the consti‐
tutional guar‐
anty of
religious free‐
dom was in‐
tended to
prohibit legisla‐
tion in respect
to this most
important fea‐
ture of social
life.”
Miller

Miller

Bradley

J.M. Harlan

x ‐ ʺthe court
has departed
from the famil‐
iar rule requir‐
ing, in the
interpretation
of constitu‐
tional provi‐
sions, that full
effect be given
to the intent
with which
they were
adopted.ʺ
ʺThose who
framed it were
not ignorant of
the discussion,
covered many
years of the
countryʹs his‐
tory, as to the
constitutional
power of con‐
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gress to enact
the fugitive
slave laws of
1783 and 1850.ʺ

Edye v. Robert‐
son, 112 U.S.580
(1884)
Hurtado v. Cali‐
fornia, 110 U.S.
516 (1884)

Miller

Fort Leaven‐
worth R. Co. v.
Lowe, 114 U.S.
525 (1885)
Turpin v. Bur‐
gess, 117 U.S.
504 (1886)
De Geofroy v.
Riggs, 133 U.S.
258 (1890)
Huntington v.
Attrill, 146 U.S.
657 (1892)
dissenting
United States v.
Ballin, 144 U.S. 1
(1892)
McPherson v.
Blacker, 146 U.S.
1 (1892)

Field

Matthews

X ‐ “The natu‐
ral and obvious
inference is
that, in the
sense of the
Constitution,
ʹdue process of
lawʹ was not
meant or in‐
tended to in‐
clude..the
institution and
procedure of a
grand jury in
any case.”

Bradley

Field

Gray

Fuller
Brewer

Fuller

x ‐ ʺTherefore,
on reference to
contempora‐
neous and
subsequent
action under
the clause, we
should expect
to find, as we

25

26
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do, that vari‐
ous modes of
choosing the
electors were
pursued.ʺ ʺIt
is seen that
from the for‐
mation of the
government
until now the
practical con‐
struction of
the clause has
conceded
plenary power
to the state
legislatures in
the manner of
the appoint‐
ment of elec‐
tors ʺ (in part
acquiescence)
ʺwhile public
opinion had
graudally
brought all the
states as a
matter of fact
to the pursuit
of a uniform
system of
popular elec‐
tion by gen‐
eral ticket,
that fact does
not tend to
weaken the
force of con‐
temporaneous
and long‐
continued
previous prac‐
tice.ʺ ʺThe
construction
to which we
have referred
has prevailed
too long....ʺ
ʺthe original
expectation
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may be said to
have been
frustratedʺ ʺIf,
because it
happened, at
the time of the
adoption of
the fourteenth
amendment,
that those who
exercised the
elective fran‐
chise in the
State of
Michigan
were entitled
to vote for all
the presiden‐
tial electors,
this right was
rendered
permanent by
that amend‐
ment, then the
second clause
of article 2 has
been so
amended that
the states can
no longer
appoint in
such manner
as the legisla‐
tures therof
may direct;
and yet no
such result is
indicated by
the language
used, nor are
the amend‐
ments neces‐
sarily
consistent
with that
clause.ʺ

Marshall Field
& Co. v. Clark,
143 U.S. 649

J.M. Harlan

27

28
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(1892)
dissenting
Virginia v. Ten‐
nessee, 148 U.S.
503 (1893)
Sparf v. United
States, 156 U.S.
51 (1895)
dissenting
In re Debs, 158
U.S. 564 (1895)
Mattox v.
United States,
156 U.S. 237
(1895)
dissenting
Beavers v. Hau‐
bert, 198 U.S. 77
(1905)
Millard v. Rob‐
erts, 202 U.S.
429 (1906)
Williamson v.
United States,
207 U.S. 425
(1908)

J.Q.C.
Lamar
Field

J.M. Harlan

x ‐ ʺIt was evi‐
dently the in‐
tention of the
constitutionʺ

Gray
Brewer
Brown

Shiras
McKenna

McKenna

E.D. White

x ‐ ʺwhen the
framers of the
Constitution
adopted the
phrase in ques‐
tion they nec‐
essarily must
be held to have
intended that it
should receive
its well‐
understood
and accepted
meaning.ʺ ʺThe
presence of the
exact words of
the exception
as now found
in the Constitu‐
tion...without
discussion, in
all the proceed‐
ings of the
convention
relating to the

x ‐ ʺBefore,
therefore,
coming to
elucidate the
text by the
ordinary prin‐
ciples of in‐
terpretation,
we proceed to
trace the ori‐
gin of the
phrase ʹtrea‐
son, felony,
and breach of
the peace,ʹ as
applied to
parliamentary
privilege, and
to fix the
meaning of
those words
as understood
in this country
and in Eng‐
land prior to
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subject of the
privileges of
members of
Congress, dem‐
onstrate that
those words
were then well
known as ap‐
plied to par‐
liamentary
privilege, and
had a general
and well un‐
derstood mean‐
ing, which it
was intended
that they
should con‐
tinue to have.ʺ

Arver v. United
States, 245 U.S.
366 (1918)

E.D. White

Rhode Island v.
Palmer, 253 U.S.
350 (1920)
concurring

Van Devan‐
ter
E.D. White

and at the
time of the
adoption of
the Constitu‐
tion.ʺ

x ‐ ʺAnd upon
this under‐
standing of
the two pow‐
ers the legisla‐
tive and
executive
authority has
been asserted
from the be‐
ginning.ʺ

x ‐ ʺIt is true
indeed that the
mere words of
the second
section tend to
these results,
but if they be
read in the
light of the
cardinal rule
which compels
a consideration
of the context
in which the
amendment
deald and the

29

30
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purpose which
it was intended
to accomplish,
the confusion
will be seen to
be only appar‐
ent.ʺ

concurring
dissenting

McReynolds
McKenna

dissenting
Myers v. United
States, 272 U.S.
52 (1926)

Clarke
Taft

x‐
ʺIf,however,
such neglect
was to be
apprehended,
it is strange
that the fram‐
ers of section
2, with the
whole vocabu‐
lary of the
language to
draw upon,
selected
words that
expressed the
opposite of
what the
framers
meant.ʺ
x ‐ extensive
analysis of
legislative his‐
tory ‐ ʺits
meaning was
not doubted,
even by those
who ques‐
tioned its
soundness.ʺ
ʺThe debates in
the Constitu‐
tional Conven‐
tion indicated
an intention to
create a strong
executive, and
after a contro‐
versial discus‐
sion…ʺ; ʺWe
ought always
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to consider the
Constitution
with an eye to
the principles
upon which it
was founded.ʺ

dissenting

McReynolds

dissenting
dissenting

Brandeis
O.W.
Holmes
O.W.
Holmes

Massachusetts
State Grange v.
Benton, 272 U.S.
525 (1926)
Okanogan Indi‐
ans v. United
States, 279 U.S.
655 (1929) (ʺThe
Pocket Veto
Caseʺ)

Stromberg v.
California, 283
U.S. 359 (1931)
dissenting
Hagner v.
United States,
285 U.S. 427
(1932)
Powell v. Ala‐
bama, 287 U.S.
45 (1932)

Sanford

x ‐ ʺMoreover,
it is the fixed
rule that de‐
bates are not
relied upon
when seeking
the meaning
or effect of
statutes.ʺ

x ‐ ʺNo light is
thrown on the
meaning of
the constitu‐
tional provi‐
sion in the
proceedings
and debates of
the Constitu‐
tional Con‐
vention.ʺ

Hughes

Butler
Sutherland

Sutherland

x ‐ ʺIt thus
appears that
in the least
twelve of the
thirteen colo‐
nies the rule of
the English

31

32
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common law,
in the respect
now under
consideration,
had been
definitely
rejected and
the right to
counsel fully
recognised in
all criminal
prosecutions,
save that in
one or two
instances the
right was
limited to
capital of‐
fenses or to
the more seri‐
ous crimes.ʺ

dissenting
United States v.
Butler, 197 U.S.
1 (1936)
dissenting
State Board of
Equalization of
California v.
Youngʹs Market
Co., 299 U.S. 59
(1936)
Breedlove v.
Suttles, 302 U.S.
277 (1937)

Butler
O.J. Roberts

Coleman v.
Miller, 307 U.S.
433 (1939)
concurring
dissenting
Hague v. Com‐
mittee for In‐
dustrial
Organization,
307 U.S. 496

Hughes

H.F. Stone
Brandeis

Butler

Black
Butler

x – ʺThe Nine‐
teenth amend‐
ment...its
purpose is not
to regulate the
levy or collec‐
tion of taxes.”
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(1939)
ʺan opinionʺ
concurring
dissenting
dissenting
United States v.
Classic, 313 U.S.
299 (1941)
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O.J. Roberts
Stone
McReynolds
Butler
H.F. Stone

x ‐ ʺHence we
read [the Con‐
stitutionʹs]
words, not as
we read legisla‐
tive codes
which are sub‐
ject to continu‐
ous revision
with the chang‐
ing course of
events, but as
the revelation
of the great
purposes
which were
intended to be
achieved by the
Constitution as
a continuing
instrument of
government.ʺ
ʺTo decide [the
Constitutional
question] we
turn to the
words of the
Constitution
read in their
historical set‐
ting as reveal‐
ing the purpose
of its framers,
and in search
for admissible
meanings of its
words which,
in the circum‐
stances of their
application,
will effectuate
those pur‐
poses.ʺ ʺThere
is no historical

33

34
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[Vol. 36

warrant for
supposing that
the framers
were under the
illusion that the
method of
effecting the
choice...would
never change.ʺ
Johnson v.
United States,
333 U.S. 10
(1948)
dissenting

Youngstown
Sheet & Tube v.
Sawyer, 343 U.S.
579 (1952)
concurring
concurring

R.H. Jack‐
son

Vinson,
Black, Reed,
Burton
Black

Frankfurter
R.H. Jack‐
son

x ‐ ʺIf that be
true, it is diffi‐
cult to see why
the forefathers
bothered to
add several
specific items,
including some
trifling ones.ʺ

x ‐ ʺSome
clauses could
be made
almost un‐
workable, as
well as im‐
mutable, by
refusal to
indulge some
latitude of
interpretation
for changing
times.ʺ ʺThe
Constitution
does not
disclose the
measure of
the actual
controls
wielded by
the modern
presidential
office. That
instrument
must be un‐
derstood as
an Eight‐
eenth‐
Century
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35
sketch of a
government
hoped for,
not as a blue‐
print of the
Government
that is. Vast
accretions of
federal
power,
eroded from
that reserved
by the States,
have magni‐
fied the scope
of presiden‐
tial activity.
Subtle shifts
take place in
the centers of
real power
that do not
show on the
face of the
Constitution.ʺ

concurring
concurring
concurring
concurring
dissenting
Ray v. Blair, 343
U.S. 214 (1952)

Burton
T.C. Clark
Douglas
Frankfurter
Vinson
Reed

dissenting

R.H. Jack‐
son

x ‐ ʺThe inten‐
tion of the
Founders was
that those elec‐
tors should
exercise their
judgment in
voting for Pre‐
siudent and
Vice‐
President.ʺ
x ‐ ʺNo one
faithful to our
history can
deny that the
plan originally
contemplated,
what is implicit

x ‐ contempo‐
rary under‐
standing of
electorsʹ dis‐
cretion

36
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in its text, that
electors would
be free agents,
to exercise an
independent
and nonparti‐
san judg‐
ment….ʺ

Mapp v. Ohio,
367 U.S. 643
(1961)
concurring
concurring
dissenting
Baker v. Carr,
369 U.S. 186
(1962)
concurring
concurring
concurring
dissenting

dissenting

T.C. Clark

Black
W.O. Doug‐
las
J.M. Harlan
II
Brennan

W.O. Doug‐
lass
T.C. Clark
Stewart
Frankfurter

J.M. Harlan
II

x ‐ ʺHowever
desirable and
however de‐
sired by some
among the
great political
thinkers and
framers of our
government, it
has never
been generally
practiced,
today or in the
past.ʺ
x ‐ ʺno inten‐
tion to fix im‐
mutably the
means of se‐
lecting repre‐
sentatives for
state govern‐
ments could
have been in
the minds of
either the
founders or the
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draftsmen of
the Fourteenth
Amendmentʺ

Griswold v.
Connecticut, 381
U.S. 479 (1965)
concurring

W.O. Doug‐
las

concurring

J.M. Harlan
II
B. White
Black

concurring
dissenting

Goldberg

x ‐ ʺ(collective)
conscience of
our peopleʺ

x ‐ ʺAnd
[Bolling]
merely recog‐
nized what had
been the un‐
derstanding
from the be‐
ginning of the
country, an
understanding
shared by
many of the
draftsmen of
the Fourteenth
Amendment,
that the whole
Bill of Rights,
including the
Due Process
Clause of the
Fifth Amend‐
ment, was a
guarantee that
all persons
would receive
equal treatment
under the law.ʺ
ʺʺto find that
the Framers
vested in this
Court any such
awesome veto
powers over
lawmaking....ʺ
ʺit was not
given by the
Framersʺ

x ‐ ʺAnd
[Bolling]
merely recog‐
nized what
had been the
understanding
from the be‐
ginning of the
country, an
understanding
shared by
many of the
draftsmen of
the Fourteenth
Amendment,
that the whole
Bill of Rights,
including the
Due Process
Clause of the
Fifth Amend‐
ment, was a
guarantee that
all persons
would receive
equal treat‐
ment under
the law.ʺ ʺʺto
find that the
Framers
vested in this
Court any
such awesome
veto powers
over lawmak‐
ing....ʺ ʺit was
not given by

37
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the Framersʺ

Stewart

United States v.
Johnson, 383
U.S. 169 (1966)
dissenting in
part, concurring
in constitutional
construction
Katzenback v.
Morgan, 384
U.S. 641 (1966)

J.M. Harlan
II

Powell v.
McCormack,
395 U.S. 486
(1969)

Warren

concurring

W.O. Doug‐
lass
Stewart
Burger

dissenting
Schlesinger v.
Reservists
Committee to
Stop the War,
418 U.S. 208
(1974)
dissenting
United States v.
Will, 449 U.S.
200 (1980)

x ‐ ʺframed by
Madison and
adopted by
the Statesʺ

Warren

Brennan

W.O. Doug‐
las
Burger

x ‐ ʺThis state‐
ment of section
5ʹs purpose is
not questioned
by anyone in
the course of
the debate.ʺ
x ‐ ʺHad the
intent of the
Framers
emerged from
these materials
with less clar‐
ityʺ

x ‐ ʺThe rela‐
tionship of
judgesʹ com‐
pensation to
their inde‐
pendence was
by no means a
new idea initi‐
ated by the
authors of the
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INS v. Chadha,
462 U.S. 919
(1983)

Burger

concurring

Powell

dissenting

White

Constitution.ʺ
ʺThus, when
the Framers
met in Phila‐
delphia 1787 to
draft our or‐
ganic law, they
made certain
that in the judi‐
cial articles
both the tenure
and the com‐
pensation of
judges would
be protected
from one of the
evils that had
brought on the
Revolution and
separation.ʺ
x ‐ ʺthe pro‐
found convic‐
tion of the
Framersʺ
ʺFramersʹ in‐
tentʺ ʺbut it is
crystal clear
from the re‐
cords of the
Convention,
contemporane‐
ous writings
and debates,
that the Fram‐
ers ranked
higher values
than effi‐
ciency.ʺ
x ‐ ʺframersʹ
concernʺ
x ‐ ʺan en‐
deavor far
beyond the
contemplation
of the Fram‐
ers.ʺ ʺthe Fram‐
ers saw fit to
divide and
balance the

39
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Nixon v. United
States, 506 U.S.
224 (1993)

Rehnquist

concurring

Stevens

concurring

White

powers of gov‐
ernmentʺ
x ‐ ʺThese limi‐
tations are
quite precise,
and their na‐
ture suggests
that the Fram‐
ers did not
intend to im‐
pose additional
limitations….ʺ
ʺwe must pre‐
sume that the
Committeeʹs
reorganization
or rephrasing
accurately
captured what
the Framers
meant in their
unadorned
language.ʺ
framersʹ ʺin‐
tentʺ ʺThe
Framers la‐
boredʺ ʺthe
Framers
ʹdoubtedʹʺ ʺthe
Framers be‐
lievedʺ ʺFram‐
ers recognisedʺ
ʺthe Framers
deliberately
separatedʺ
x ‐ ʺFramers
decidedʺ
x ‐ ʺThe Fram‐
ersʹ sparing use
of ʹsole,ʹʺ ʺthe
Framers, fol‐
lowing English
practice, were
very much
concerned to
separate the
prosecutorial
from the adju‐
dicative aspects
of impeach‐

x ‐ on use of
dictionaries,
ʺthe word
ʹtry,ʹ both in
1787 and later,
has consid‐
erably broader
meanings than
those to which
petitioner
would limit
it.ʺ ʺhistory
and contem‐
porary under‐
standing of
the impeach‐
ment provi‐
sionsʺ
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ment.ʺ ʺThe
framers were
concernedʺ ʺthe
framers came
to the viewʺ
ʺWhat the rele‐
vant history
mainly reveals
is deep ambiva‐
lence among
many of the
Framers over
the very insti‐
tution of im‐
pechmentʺ
ʺThe Framersʹ
conferredʺ ʺthe
Framersʹ insis‐
tenceʺ ʺthe
Framersʹ care‐
ful designʺ ʺthe
word ʹtryʹ was
not meant by
the Framers to
constitute a
limitationʺ ʺthe
Framers em‐
ployedʺ ʺthe
Framers used
ʹtryʹʺ

concurring
Franklin v. Mas‐
sachusetts, 505
U.S. 788 (1992)
dissenting to
const. construc‐
tion
concurring in
part

Souter
OʹConnor

Stevens

Scalia
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