
 
 
 
 
 
 

CURRENT ISSUES IN PATENT LAW AND POLICY 

MICHAEL J. MEURER* 

Patent law and policy have received a surprising amount of 
attention from courts and policymakers in recent years.1 This 
attention is warranted because innovation policy is critical in 
determining the pace of innovation and the rate of economic 
growth. The reform proposals pending before Congress are 
motivated by widespread reports of abusive patent assertions 
and fears that patents sometimes stifle innovation.2 

I favor most of the pending reforms and worry that our pa-
tent system, on balance, discourages innovation. But I part 
company from most reform proponents who focus on harms 
caused by the frivolous patent litigation mounted by many 
“non-practicing entities” (NPEs).3 Instead, I want to focus on 
deeper flaws in the U.S. patent system that existed before NPEs 
became very active and that continue today. 

In our book Patent Failure,4 James Bessen and I empirically 
demonstrated that problems in our patent system predated the 
flood of NPE litigation that began around 2005.5 We showed 
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that, on average, the patent system actually taxes innovators in 
most industries (except, notably, in the chemical and pharma-
ceutical industries).6 We attribute this innovation tax to prob-
lems of “low patent quality.”7 Though, again, these problems 
are largely absent in the chemical and pharmaceutical indus-
tries, as the patents there are relatively high quality.8 

There are three kinds of quality problems that reformers 
have identified. First, there are mistakes by patent examiners 
and courts. Second, the inventive step—the so-called non-
obviousness requirement9—in our patent system is too low. 
This means that valid patents are granted on uninteresting and 
low-quality inventions.10 Third—and this is my main concern—
is that patents are not sufficiently “property-like.”11 I will use 
the term “notice failure” to denote this kind of problem. 

Initially, most patent-reform activity in the past decade has 
focused on quality problems caused by patent examination 
mistakes.12 These reforms were well intentioned but were not 
significant enough to have much effect on the innovation tax. 
More recent reforms focus on mitigating the harm caused when 
low-quality patents are asserted.13 Here, there has been a bit 
more progress. Now, we possibly have a new wave of reform 
coming that will address notice failure.14 
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Patent notice reform, if it comes at all, likely will come from 
many sources. Some of the reforms being considered in Con-
gress will improve patent notice and make the patent system 
more property-like.15 The U.S. Patent and Trademark Office is 
considering reforms to make patent ownership more transpar-
ent and patent scope more precise.16 I suspect that much of the 
significant reform will come from the courts. I hope that schol-
ars will influence Federal Circuit judges and clerks so that judi-
cial lawmaking will be more sensitive to the ways in which an 
over-reaching patent system can impede innovation. I envision 
a change in thinking about patents comparable to the change in 
thinking about antitrust law associated with the “Chicago 
School” approach to antitrust.17 

So, what do I mean by “notice failure”? Suppose I own the 
parcel of land called Whiteacre and there is a neighboring parcel 
owned by another called Blackacre. Suppose I want to build an 
office tower on Whiteacre. I hire a surveyor, look at the deeds, 
and talk to my lawyers. Finally, I build the office tower on 
Whiteacre. In a property system with good notice, I will have 
little trouble building the tower on Whiteacre and keeping it off 
of Blackacre. Notice failure, however, could lead me to acci-
dentally build part of my tower on Blackacre. Good notice al-
lows me to avoid such an accident. If I have reason to build part-
ly on Blackacre, I would negotiate to purchase some of Blackacre 
in advance. If I want to stay entirely on Whiteacre, I can rely on 
surveying technology and property deeds to assure that. 

As one looks through case law in real property, one hardly 
ever sees these sorts of disputes occurring.18 That is because we 
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have good notice associated with the law of land.19 Notice in 
technology development, though, is quite different. Strangers 
often fail to take notice of patent rights.20 They fail to license 
before investing in new technology, which makes them subse-
quently vulnerable to a lawsuit.21 They also miss the opportuni-
ty to avoid infringement by designing around a patent.22 

Most firms that are sued for patent infringement are inad-
vertent infringers.23 They are not pirates. Defendants typically 
invest more in research and development (R&D) than plaintiffs 
do.24 Defendants thus typically own more patents than plain-
tiffs do.25 They are almost never shown to have copied; they are 
usually using technology that was developed independently.26 
In fact, regression analysis shows that publicly traded Ameri-
can firms face a risk of defending against a patent lawsuit that 
increases with R&D spending after controlling for the size of 
the defendant, the number of employees, the market capitaliza-
tion of the defendant, and other relevant variables.27 

The story beyond this correlation is simple: The more a firm 
spends on R&D, the more it innovates, and the more it inno-
vates the greater its exposure to patent lawsuits. That is unac-
ceptable. Innovators are exposed to patent lawsuits because of 
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notice failure. I observe three key causes of notice failure and 
the patent-based innovation tax, and I will discuss them in turn. 

First, there is a lack of transparency in our patent system. In-
novators often cannot identify which patents may be relevant to 
their innovative activities and could be asserted against them.28  

The patent dispute between Research In Motion (RIM) and 
NTP provides a good illustration.29 RIM was the company that 
developed the BlackBerry phone (RIM has been renamed Black-
Berry Ltd.).30 Mike Lazaridis founded RIM and invented wire-
less e-mail.31 Thomas J. Campana also invented wireless e-mail, 
as did three other sets of inventors, all at around the same time.32 
Campana tried and failed to commercialize his invention.33 RIM 
learned about the NTP patents that were acquired from Campa-
na ten years after it started development.34 NTP sued RIM for 
patent infringement.35 Under threat of injunction, RIM settled 
with NTP for $612 million.36 

Second, in many industries it is costly to search for patents 
and difficult to identify the owners. Firms facing NPE patent 
assertions often complain about strategic advantages gained by 
NPEs that assign their patents to numerous shell companies.37 
But transparency problems predate NPE litigation. Patent 
clearance searches are difficult because patent assertions often 
come from parties who are relative strangers to the defendant 
firms. Bessen and I found that from 1984 to 1999, twenty-eight 
percent of patent lawsuits between publicly traded American 
firms involved parties from different industries.38 In addition, 
we found that in many cases the opposing parties were also 
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distant from one another in terms of the technologies that they 
patented.39 Add to that the huge number of extant patents in 
some sectors of technology40 and it becomes truly burdensome 
to read potentially relevant patents and clear rights in advance 
of innovation. 

Third, the boundaries of patent rights are often hard to deci-
pher. Chemical patents typically provide good boundary infor-
mation.41 Most chemical inventions are claimed by what they 
are42—a style of claiming that tends to provide good notice. Oth-
er inventions generally are claimed, at least in part, by what they 
do43—a style of claiming that tends to provide poor notice.  

A simple example illustrates the ambiguities often found in 
patent claims directed more to an invention’s function rather 
than the invention’s structure: A man named Freeny invented a 
retail kiosk that would produce music recorded on cassette 
tapes.44  The kiosk was connected to a pre-Internet computer 
with a dedicated hard line.45 He obtained a patent that covered 
music that was transmitted over a communications line and then 
recorded at a retail point of sale.46 The patent claim was well-
written and potentially covered a broader range of technolo-
gies.47 A skillful patent attorney used abstract language in the 
patent claim that later could be interpreted to cover sales of in-
formation products over the Internet.48 Here, poor notice existed 
because the language in the claim was unstable. In 1980, the 
claim term “material object” could, for example, mean “cassette 
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tape.”49 By 2000 it could be interpreted more broadly to include 
hard drives.50 In 1980, “point-of-sale location” probably meant 
“near the cash register,”51 but by 2000 it could be interpreted 
more broadly to include “in one’s own bedroom where the per-
sonal computer is located.”52 

These sources of patent notice failure combine to yield inad-
vertent infringement and a huge volume of patent litigation. 
Because of notice failure, innovators have trouble designing 
new technologies that avoid infringement of others’ patents or 
getting permission to practice the patent at an early stage of 
development. I think it is likely that the risk of inadvertent pa-
tent infringement from notice failure explains why American 
patents tend to discourage innovation by publicly traded 
American firms (again, with the important exception of phar-
maceutical and other chemical patents). 

In Patent Failure, Bessen and I assess the performance of the 
American patent system over the period from 1984 to 1999 by 
measuring the costs and benefits of patents to publicly traded 
American firms.53  We measure the benefits that firms derive 
from the patents they own and compare these benefits to the 
costs imposed on the same firms by patents owned by other 
firms.54 We find that pharmaceutical and other chemical patents 
deliver a net subsidy to innovative firms, but for other technolo-
gies, the aggregate cost imposed by patents owned by others 
exceeds the benefit from owning patents.55 Recent research con-
firms these results continue to hold in the twenty-first century.56 

I wish to emphasize that patent reform should not be driven 
solely by concerns about frivolous patent assertions coming 
from NPEs. There are more fundamental problems with our 
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patent system. Patents are not sufficiently property-like in the 
sense that the U.S. patent system provides poor notice regard-
ing the existence, ownership, and scope of patent rights. Poor 
notice makes it hard for innovators to avoid infringement dur-
ing development of a new technology, and it makes it hard to 
negotiate a patent license early on before an innovator gets 
locked into a particular design. Notice-based patent reforms 
should increase the transparency of the patent system, encour-
age patent applicants to mark the boundaries of their property 
rights more clearly, and mitigate harms caused by notice fail-
ure through appropriate limitations on remedies. 


