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A policy argument often advanced by critics of the Bush
Administration’s legal policies with respect to the War on Ter-
ror is that civil liberties today are being unnecessarily sacrificed
on the altar of public safety.! This claim usually has two di-
mensions. The first is that the pre-September-11 balance be-
tween liberty and public safety was just right and that any ef-
fort to tilt it toward the order side of the ledger is unnecessary
or inappropriate.? This claim is mystifying. In principle, I trust
we all agree that liberty and public safety are balanced differ-
ently in peacetime than in wartime.? It would follow then, that
if the peacetime, pre-September-11 balance were sufficient for
handling the exigencies of today, then that balance was way
off, too harsh, and not sufficiently protective of individual lib-
erty. Indeed, after the decades of the Warren and Burger
Courts” veritable rights revolution, to argue that the pre-
September-11 balance was not liberal enough is, to put it
mildly, not credible. There is, of course, the notion, advanced
by some critics, that this is not a real war, but here again, the
facts do not support it.

The second dimension is the assertion that, whatever the gov-
ernment is seeking, be it data mining, information on airline
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passengers traveling to the United States, or intercepts of tele-
phone conversations and related activity, it would not really
enhance our security, but would merely swamp the govern-
ment with vast amounts of useless data.* Indeed, government
is not very good at analyzing and integrating data, but we
have to take the government as it is: clumsy and relatively in-
efficient. Yet, just as the inherent inefficiencies in defense pro-
curement and waste and mismanagement in the Defense De-
partment are not particularly good reasons for refusing to
spend money on a first-class military establishment, the same
is true for the rest of the government.

Furthermore, there is often serious historical blindness in-
volved. Some people claim that the Bush Administration is as-
serting and exerting unprecedented powers.> Yet, these critics
rarely acknowledge a broad array of aberrant actions by the
U.S. government throughout American history, including the
passage of the Alien and Sedition Acts,® the Palmer Raids,” the
internment of Japanese-Americans during World War IL?
President Lincoln’s tendency to jail his political opponents with-
out according them the benefit of habeas corpus,” and President
Wilson’s orders to the Postmaster General not to deliver news-
papers and magazines that were critical of the war effort.’? With
the exception of the Palmer Raids, all of the practices listed
above are flatly unconstitutional and cannot be countenanced
even in wartime. Indeed, any serious historian looking at the
behavior of the past American wartime Presidents—Lincoln,
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Wilson, and Roosevelt—would conclude that they employed
far more aggressive and anti-libertarian measures than the
Bush Administration. Yet, regrettably, this is not exactly the
view expressed by the critics today."

This historical amnesia aside, we also have a problem of legal
and constitutional misperceptions. The common perception of
the media, the academy, and the pundits is that the Bush Ad-
ministration was operating within the context of the imperial
presidency paradigm, stretching the executive power to its lim-
its, and threatening liberty in the process.!? This is, to put it gen-
tly, a myth. It is fueled, at least in part, by misrepresentations of
what Administration officials have argued about executive
power, misstating the Bush Administration’s theoretical under-
standings and, much more, their practical applications. Consider
the notion, oft-advanced by critics, that, for the first time in
American history, the Administration had claimed “dispensing
powers” —the ability of a President to ignore existing statutes.'
In reality, the notion that the President has both the right, and
indeed the duty, to disobey unconstitutional laws, is neither
unique to the Bush Administration nor even particularly contro-
versial. Indeed, probably the best and most erudite Office of Le-
gal Council memorandum written on this subject, “Presidential
Authority to Decline to Execute Unconstitutional Statutes,”!4
was authored on November 2, 1994, by Walter Dellinger, then
President Clinton’s Assistant Attorney General for the Office of
Legal Counsel. Nobody in the Bush Administration has ever ar-
gued for a general “dispensing power,” that is to say, the power
to set aside statutes that the President simply does not like.

Far from seeing an imperial executive, instead, we wit-
nessed an unprecedented assault by Congress to cabin the ex-
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ecutive branch’s ability to exercise its Article II powers relat-
ing to foreign affairs and national defense, including such
matters as the proper interpretation of the United States’s in-
ternational law obligations, the right to use force preemp-
tively without securing the UN Security Council’s blessing
first,”® the handling and interrogation of captured enemy
combatants,!® and the NSA wiretapping controversy.

The post-September-11 national catharsis appeared to have
restored, at least for a time, a political and interbranch consen-
sus regarding the President’s authority to take vigorous action
against the terrorist entities that attacked us and against the
states that support them. Unfortunately, within a relatively
short time, a new and even more dangerous assault on presi-
dential foreign affairs prerogatives has taken shape. Whereas in
the 1970s and ‘80s Congress primarily sought to buttress its
power vis-a-vis the executive, insisting on measures such as
more disclosure, more reporting, and more opportunities for
Congress to have its say,"” in the post-September-11 environ-
ment, the congressional attitude seems to be that it is the fed-
eral judiciary that must become involved in second-guessing
and micromanaging the executive’s foreign policy decisions.!®

This is the position of a large number of members of Con-
gress, particularly in the Senate, with respect to key aspects of
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foreign affairs such as the power to interpret and apply Ameri-
can international law obligations, whether treaty-based or de-
rived from custom, the handling of captured enemy combatants
and authorized interrogation techniques, intelligence-gathering,
and the conduct of diplomacy.”” Indeed, even those instances in
which the President has acted in ways that would have satisfied
the 1970s proponents of congressional powers—for example, in
obtaining congressional authorization to use force against both
al Qaeda and the Taliban in Afghanistan as well as in Iraq, or by
fully briefing the relevant members of the congressional intelli-
gence committees and the House and Senate leadership about
the warrantless surveillance of suspected al Qaeda members—
have proven insufficient for today’s critics.

One of the best examples of these new, post-September-11,
anti-presidential efforts is the claim by certain congressional
Democrats and Republicans that the September 2001 Authori-
zation for Use of Military Force, despite its extremely broad
language — “the President is authorized to use all necessary and
appropriate force”? —nevertheless did not contemplate the
gathering of electronic intelligence about the enemy.? I am
convinced that, as a matter of law, this argument does not hold
water. Legal issues aside, however, at the more fundamental
level, congressional unwillingness to stay bound by the letter
and spirit of their previous actions destroys the most compel-
ling policy rationale frequently advanced by congressional ad-
vocates in the past: namely, that, if the President solicits and
receives Congress’s support at the front end of some major,
protracted foreign policy venture, Congress will stay with the
President through thick and thin.

Ironically, the hairsplitting efforts by congressional critics
undercut Congress’s own powers. This is because, unlike the
President, who can proceed in a nuanced and case-specific
manner, the only way in which Congress can legislate is
through the use of general standards. If members of Congress
take the position that anything short of a very narrow and very
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specific authorization to do each and every specific aspect of
war-fighting is no authorization at all, they are devaluing their
own authorizations and rendering themselves irrelevant, as
well as trenching upon the President’s constitutional authority
as Commander-in-Chief.

Congressional efforts to avoid accountability and responsi-
bility for their own decisions certainly validate the Framers’
belief that Congress is ill-suited for most foreign-policy-related
ventures.”? There is, of course, another branch of government
even less well-suited for the planning and execution of Ameri-
can foreign policy —the judiciary.?

The courts lack the expertise and information necessary to
engage in successful foreign policy-making. The judiciary is
also the least cohesive branch, because, at any given point in
time, various trial and appellate level courts adopt inconsistent
decisions on different issues and the Supreme Court reviews
only a very small percentage of lower court cases, and, even
when it does, it often has real trouble in successfully imposing
discipline on the lower courts. Moreover, the very nature of
judicial power compels the courts to deal with issues one case
at a time, and prevents them from taking a comprehensive or
holistic look at any particular problem. Last, but not least, the
courts, by design, are the least accountable (in the democratic
sense) branch of government. It is not at all clear why the critics
of the Bush Administration view federal judges as being inher-
ently more liberty-conscious than the politically accountable
executive branch officials.

To buttress this point about the judiciary, I will conclude by
looking briefly at the FISA-NSA warrantless wiretapping con-
troversy. By any objective measure, the FISA experiment,
commenced in 1978, of injecting unelected federal judges into
the prototypically political arena of foreign intelligence collec-
tion has had a very checkered history.? The judiciary has often
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performed ably and honorably, but it cannot be denied that
there have also been monumental blunders and excesses.?> Fur-
ther, it is clear that judges have instinctively gone the extra
mile, and more, to do what they personally regarded as justice
for the investigative subjects before them —even at the expense
of public safety.?¢ This may be understandable, and even ap-
propriate, in the context of the criminal justice system, where
processes are geared, and judges thus impelled, toward the
protection of the individual and his liberties. The antithesis,
however, is true in the field of foreign affairs, where the collec-
tive security of the nation is paramount.

A couple of other points about the NSA surveillance issue
are worth making, insofar as they are instructive about the
broader propositions of this Essay. In the beginning of this de-
bate about surveillance, shortly after the NSA’s al Qaeda sur-
veillance program was leaked to the New York Times, critics of
the Administration professed to be concerned only about the
legal framework.” Stated differently, there was a seeming con-
sensus about the program’s policy parameters, namely, that the
government ought to be able to listen in on all conversations
between al Qaeda operatives overseas and the entire range of
their interlocutors in the United States. Indeed, members of
Congress, while criticizing the President, invariably opined
that they wanted to listen in on as much of al-Qaeda-related
traffic as did the Administration.?® Unfortunately, this turned
out to be an illusion, which was exposed as Congress began to
consider how to revise FISA.

By now, a number of critics have advanced policy arguments,
designed to buttress the proposition that it is neither essential
nor even desirable to listen in on all al-Qaeda-related conversa-
tions. For example, Harvard Professor Phillip Heymann, in a
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New Republic exchange with Judge Richard Posner,” argued
that it is not important to protect the executive’s ability to listen
in on all al-Qaeda-related conversations, claiming that casting
an excessively wide surveillance net is not particularly useful
and that there are other, more elegant and less liberty-
threatening ways—for example, recruiting informers—to thwart
al Qaeda attacks. Meanwhile, the ACLU’s Nadine Strossen, in a
debate with me at the New York Law School, also expressed a
distinct preference for such things as giving FBI and NSA better
computers, interpreters, and analysts, and a disinclination to-
wards giving them broader surveillance powers.*

The reason this policy division has emerged is very simple.
The critics insist that all instances of NSA surveillance must be
blessed by the FISA court judges and realize that this can be
done only with a relatively narrow portion of the overall al-
Qaeda-related communications, namely, the ones where the
government has probable cause to believe that overseas-based
al Qaeda operatives are interacting with their U.S.-based
agents.®® The willingness of critics to abandon any effort to
monitor a broad range of potentially useful al Qaeda commu-
nications so soon after the events of September 11, in the face of
the continuing al Qaeda efforts to launch new attacks against
the United States, and allegedly to protect our civil liberties
more effectively, is nothing short of stunning.

More generally, as the Framers well understood, only the ex-
ecutive can wield the aspects of governmental power that neces-
sarily entail the exercise of discretion.® This point has been made
by a number of renowned political philosophers, including Pro-
fessor Harvey Mansfield in his brilliant book on the nature of
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executive power, Taming the Prince.® The way to prevent
abuses in the course of exercising this discretionary executive
power is through political accountability; it is emphatically not
by having either the judiciary or Congress participate in the
discretionary decision making.®* It is extremely unfortunate
that there is a growing body of opinion that is hostile to the
very notion of a discretionary exercise of power by the execu-
tive and, further, that views it as inherently unconstitutional
and inimical to civil liberty. This argument is both ahistorical
and stands the Constitution on its head —although the totality of
the executive powers and actions is meant to be checked and
balanced by the other two branches, the notion that every single
executive activity, particularly in the national security area, has
to be checked either by Congress or by the judiciary is absurd.

To ensure their security, the American people elect a Presi-
dent—the only political official, other than the Vice President,
elected by all of them. The President is accountable to them,
and hence institutionally geared to promote their security
above all other considerations. In the prosecution of war and,
within it the determination of which enemy communications
merit monitoring, the American people are entitled to have ul-
timate decisions made by the President, just as the Framers in-
tended. This is simply not a role that the courts are constitu-
tionally permitted to play.
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