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Given the dispute in this country about the proper role of
judges and how the people perceive what judges are doing,
any sophisticated observer must conclude that judicial selec-
tion in the United States today is “political.”' People, whether
or not they are educated, sophisticated, or engaged in a legal
career, are largely divided into two schools of thought about
what judges ought to do. This dispute has at its heart one ques-
tion: What is the proper scope of a judge’s authority?

There is a traditional approach to judging that is advanced
by conservatives and judges in the Scalia and Bork model. Ac-
cording to this traditional approach, judges are to interpret
constitutions and statutes by attempting to discern the original
understanding of the drafters or ratifiers and judges are then to
follow that original understanding.? There is very little latitude
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in this approach to judicial interpretation. The judge’s role is
important but constrained.?

The other approach, advanced by liberals, including almost
the entire legal academy, supports a more aggressive role for
judges. This model—the Douglas-Brennan-Breyer model—sees
judges as possessing a greater capacity to make policy in politi-
cally contentious areas such as the death penalty, affirmative
action, abortion, religion in the public square, sexual liberty,
same-sex marriage, and so on through vehicles such as living
constitutions, unenumerated rights, and the infamous emana-
tions and penumbras.*

The point not to be missed, then, is that a split exists on the
issue of the role of a judge. Moreover, few would doubt that
this is an important public policy issue, as the titanic battles of
the last twenty years in the United States Senate over the con-
firmation of federal judges demonstrate.> Those battles ines-
capably turn on the potential judge’s position in this debate.®

Everyone wants judges who agree with them on the proper role
of a judge. This reality cannot be wished away. Any effort to con-
struct a judicial-selection system that acts as though this is not the
current state of affairs ignores the proverbial elephant in the
room. Yet the merit-selection approach—which asserts that all a
state has to do is find the best-qualified lawyers and make them
judges” —asks the states to operate as though there is no elephant.
Indeed, that is the fatal flaw of a merit-selection approach.
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I am not in favor of merit selection, even though it has the
benefit of an appealing title. I am, with certain misgivings, an
advocate for the popular election of judges, with the elections
being full of robust debate as anticipated by the Supreme Court
decision in Republican Party of Minnesota v. White.® There are
certainly problems with the election of judges, as there are
problems with all elections. These include voter ignorance and
voter misdirection by clever partisans.® Although the electoral
system has these problems, at least it acknowledges this reality.
Rather than having elites make the decision while operating in
a “good government” fog—which is also a largely political de-
cision—judicial elections give the choice to ordinary, rank-and-
file voters.

It is common in the modern age to condescend to regular
folks, but this attitude should give us pause because the notion
that citizens can make wise choices is unquestionably at the
very heart of our system of government.'’ In considering this
recent bias against elections, it is useful to recall the famous
quip by William F. Buckley, Jr., who said he would rather en-
trust the government of the United States to the first 2000 peo-
ple listed in the Boston telephone directory than to the faculty
of Harvard University.!"! There is wisdom in that quip.

Edmund Burke, the eighteenth-century English statesman
and political philosopher, made one of his many penetrating
and arresting observations when he argued for something akin
to popular government. Burke maintained that although indi-
vidual Englishmen could make poor choices, as a whole and
over time the English people would not."? Thus, popular gov-
ernment could work. It is a simple but nonetheless sophisticated
notion. Indeed, American and English history proves the truth
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of that insight. Americans should be reluctant to assume incom-
petence in their fellow citizens to make judicial choices, espe-
cially because history has shown them competent to make other
difficult electoral choices in other branches of government.

Moreover, upon closer examination, even merit-selection ad-
vocates would have to admit that their favored system in prac-
tice is also driven by politics. The difference is that in merit se-
lection the politics are driven underground, whereas the
politics of elections are public and obvious. Studies of the flag-
ship merit-selection process in Missouri indicate that merit se-
lection does not remove politics from the process but instead
makes the politics harder to unearth by hiding it from public
scrutiny and voter reaction.’®

The classic study of the first twenty-five years of Missouri
merit selection, The Politics of the Bench and the Bar, indicates
that the attorneys who chose the lawyer members of the
nominating commissions—merit selection is always lawyer-
dominated —tended to split into two groups, the plaintiffs” bar
and defense attorneys.'* Their choices were founded in part on
their clients” broad socioeconomic interests. No one should be
surprised that lawyers would consider their clients’ interests,
or their own, in choosing those who choose judicial nominees.
In other words, one type of politics—the politics of self-
interest—replaced another.

Recently, when Justice O’Connor contended that judicial
elections have become “political,”’> one was tempted to re-
spond, “You say that as if it is a bad thing.” For those who ad-
vocate merit selection, “political” seems to be code for having
the people involved in the selection of their judges. I am not
persuaded that the reputation or quality of state courts suffers
because the people have that choice. Moreover, there is little
evidence that states with merit selection have better judicial
decision-making than those that elect their judges.’® How then
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can we justify taking the choice away from voters and placing
it in the hands of a select few? The arguments presented so far
are unconvincing.

What must be acknowledged, even if perhaps unwelcome, is
that there is an increasing national perception that courts are
out of control.”” The appropriate response to that concern is not
to take the people out of the selection process. Notice who is
not calling for merit selection: it is not the business community,
not labor unions, not farmers, teachers, retirees, or church pas-
tors. Merit selection calls come only from either lawyers or ad-
vocacy groups who are opponents of judicial elections.’® They
are hardly the only people who care about justice; they simply
want the whip hand in choosing who dispenses it. These peo-
ple do not truly want to preserve judicial independence, which
is not really threatened. They want to make sure that candi-
dates who share their views in the great debate over the role of
judges will have a selection system that strengthens their pros-
pects of making it to the bench.

Merit selection is a solution that fails to acknowledge the real
problem. Politics will always play a role in the selection of
judges. Do we want it openly and robustly present in the pub-
lic square or behind closed doors with phony proclamations
that the process is looking for the best person using impartial
measures? In sum, all selection systems for the foreseeable fu-
ture will be political. We need to acknowledge that reality and
evaluate methods of selection with that truth in mind. Public
elections, though not flawless, appear better in that regard
compared to the alternative merit-selection system.
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