ORIGINALISM AND PRAGMATISM: FALSE FRIENDS

JEFFREY ROSEN"

The idea that either pragmatism or originalism can restrain
judges meaningfully in hard cases is illusory. Professors
McGinnis and Rappaport have suggested that pragmatism and
originalism should be thought of as friends.! The friendship
they provide is pallid and unsatisfying, however, because both
promise more than they can deliver.

Both pragmatism and originalism are defended by their most
prominent champions as ways of promoting democracy and
judicial restraint. Judge Easterbrook, one of our most distin-
guished originalists, gave that defense when he said, “When
originalism fails, so does judicial power to have the final say.
And democracy remains.”? Justice Breyer’s new book makes a
similarly passionate consequentialist defense of pragmatism as
a way of promoting both values of democracy and restraint. >

After studying the hard cases and analyzing the results of
originalism and pragmatism, I am not convinced that either
theory consistently follows through on this promise. Therefore,
it seems better for those who care about promoting democracy
to abandon these abstract, and ultimately unproductive, meth-
odological debates and to embrace openly a tradition of bipar-
tisan judicial restraint.

This is the tradition of Thayer, of Holmes, of Frankfurter, and
most recently of the lamented Justice White.* The tradition has
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no consistent defenders on the current Supreme Court. It would
require deference to democratic processes in most situations,
striking down very few federal or state laws. Neither originalists
nor pragmatists have shown a willingness to embrace such re-
straint. So when Professors McGinnis and Rappaport challenge
us to find a better theory,’ the theory is clear: defer, defer, defer.

I should confess that I am something of a recovering original-
ist. I was a student of the wonderful Professor Akhil Amar at
Yale and imbued his infectious enthusiasm for the promise that
originalism, when applied in a principled way, might lead to
genuinely bipartisan results. Learn the history better than the
judges, said Amar, and you can be more principled than the
originalists themselves.® I was caught on fire with the promise
of that superb teacher. I took it seriously and devoted years of
my early career trying to learn enough about the history of the
Fourteenth Amendment to be able to interpret it in a principled
way. Imagine then my earnest sense of disappointment and
shock when I read the U.S. Reports and found in case after case
no trace of the complicated history that Amar had taught me to
learn. Instead, there was a deafening silence on all of the issues
where one would have most expected it to be found.

In particular, I want to discuss three of these issues: affirma-
tive action, federalism, and religion. There is no Justice on the
current Supreme Court who has studied the history of the
Fourteenth Amendment with the rigor that one should expect
of a principled originalist. Few appellate judges have put in
that dark and lonely work either.

There is, however, one judge in particular who has done that
work. This is the esteemed Judge Michael McConnell. If I had
to pick an Originalist-in-Chief, and if I could turn over the
whole enterprise to a single person in the United States, it
would be Judge McConnell” He deserves bipartisan recogni-
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tion for the scrupulousness and care with which he has studied
the history and tried to apply it.

Should we not then be angry, indignant, and appalled that
Judge McConnell’s history, his insights, and his reminders of
the complicated lessons that history teaches are absent from all
of the most important cases in the areas I have described?

First, consider affirmative action. A seemingly simple question
is whether affirmative action is permissible in public contract-
ing.® Is affirmative action in public contracting a violation of the
original understanding of the Fourteenth Amendment? Judge
McConnell has taught us not to ask whether there is a rule of
colorblindness across the board for all state action. Instead, he
says that the question is whether a particular public benefit
should be considered a privilege or immunity of citizenship. If it
is, the government must be colorblind. If not, it is free to dis-
criminate against or in favor of whomever it chooses.’

But the question whether the rights of the subcontractor on a
highway project are privileges or immunities of citizenship is
complicated. One could argue either way." First take the case
against this position, because it is easier. Privileges or immuni-
ties, says Judge McConnell, are uniform from state to state.!!
They do not vary. They are a matter of entitlement rather than
discretionary privilege.

At the time of the Fourteenth Amendment’s ratification,
building highways was mostly a concern of private businesses.!?
If building highways were not a civil right that the Framers
would have thought of as a privilege or immunity, the conse-
quences are jarring. That conclusion means the government is
free to distinguish on the basis of race. It is free to discriminate
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against or in favor of particular people when contracting, an
outcome that no current Justice would be willing to embrace.

But the issue can be argued the other way. Imagine that the
right to be a subcontractor is a privilege or immunity of citizen-
ship. That position has vastly disruptive consequences. It means
that the right to work on federal highway projects, as well as
other benefits that the government doles out, would be subject
to a colorblindness rule and to a general prohibition on dis-
criminatory classifications. If the right to be a subcontractor has
to be given to everyone on equal terms, presumably any dis-
crimination among subcontractors would have to be evaluated
under strict scrutiny rather than under rational basis review.

As a result, much of the post-New Deal jurisprudence would
no longer be good law. Consider Williamson v. Lee Optical, the
case that upheld as rational a distinction between opticians and
ophthalmologists.’* The Williamson case could not stand. The
Beazer case, involving the question whether methadone users
can be excluded from working on railway cars,'* similarly
could not stand. Essentially, we would be ripping up root and
branch the bulk of the post-New Deal jurisprudence.

Such a possibility might gladden the hearts of that small and
shadowy movement that a few liberal conspiracy-mongers
have called the effort to resurrect “the Constitution in Exile.”’> I
know that for many, the movement is really just a conspiracy
cooked up by me, Cass Sunstein, and the New York Times Maga-
zine photo department.’® But it would be impossible to claim
that this prospect of striking down the New Deal is consistent
with judicial restraint. Adopting such an approach would re-
quire a radical uprooting of much precedent and practice, as
well as being dramatically activist in striking down a great
many federal and state laws.

Affirmative action is merely the first example. The second
example, federalism, is well known. Judge McConnell has re-
minded us that the framers of the Fourteenth Amendment ex-
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pected Congress, not the courts, to be the primary enforcer of
Section Five rights.” Imagine what they would have made of
cases like Kimel'® and Garrett.’® Surely they would have thought
that Hibbs,? the one that deferred to Congress, was the correct
case, not the other two.

The objections to the atextual, ahistorical Eleventh Amend-
ment jurisprudence are now commonplace.”? They need an an-
swer. If one is going to be a principled originalist, one must
think of the earnest skeptic, like the Akhil Amar student. Profes-
sor Amar sends them out every year happily into the world.
They go out into the world like little lambs, eagerly looking for
principled debate about originalism. The student, however,
finds no answer to legitimate questions. The principled original-
ist must respond to these charges.

My third and final example of ahistorical originalism involves
religion. Judge McConnell has made a very powerful case for the
importance of neutrality as the preeminent vision contemplated
by the First Amendment.?> He has said that, according to this
neutrality vision, graduation prayers would be difficult to de-
fend on grounds of neutrality.”®> What, then, are we to make of
the religious supremacists, like Justices Scalia and Thomas, who
know far less of this history than Judge McConnell, but insist
that these prayers are constitutional ?**

Taken together, these three examples amount to more than
the thirteenth chime of the clock. They are the most contested
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issues facing the country, the ones most closely watched —
affirmative action, federalism, and religion—and it turns out
that the history not only is contested but fails to constrain the
Court in any meaningful way. When Justices ignore the history
in a way that instead leads to the enactment of what one has to
assume are their political preferences, we have to conclude that
the claim that originalism is a meaningful way of constraining
judges and promoting democracy is illusory.

Indeed, originalists are not constrained when you take the
most neutral definition of judicial restraint. I do not want to
engage in a dreary discussion about what counts as judicial re-
straint, because I know that each individual has a different
definition. But the definition that Cass Sunstein has offered is
both neutral and useful: judicial activism is the decision to
strike down a federal or state law, and judicial restraint is the
decision to uphold it.*® This definition does not say whether
judicial restraint or activism is good or bad, it just describes it.
Judged by this neutral standard, who were the most activist Jus-
tices on the Rehnquist Court? They were Justices Kennedy and
O’Connor, followed by Justices Scalia and Thomas. Chief Justice
Rehnquist and Justices Breyer and Ginsburg were the most re-
strained.? Looking at these results, one can see that the pragma-
tists, Rehnquist and Breyer, are on the restrained side, but you
also find a pragmatist, O’Connor, among the most activist.

My second point, therefore, is that if pragmatism includes
both the most activist member of the Court, Justice O’Connor,
and one of the most restrained, Justice Breyer, then it must be
a very big tent. It is hard to see pragmatism as a reliable con-
straint on judicial discretion.

Justice Breyer claims that pragmatism is defensible on two
grounds. First, that it promotes democracy, and second, that it
promotes restraint.”” Although there is much to be said for his
provocative book, these two goals seem to me in tension more
often than Justice Breyer acknowledges.

First, consider promoting democracy. Although Justice Breyer
respects empiricism, his book does not always offer extensive
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empirical evidence about the effects of Supreme Court deci-
sions. He claims, for example, that upholding the campaign
finance laws would promote democracy because more citizens
would participate.® But he does not stop to examine empirical
evidence suggesting that the same amounts of money have
flowed instead through “527” committees, and that the basic
proportion of donations has not fundamentally changed.

Similarly, in saying that affirmative action would help people
learn how to live together as democratic citizens,” Justice Breyer
provides no empirical evidence to support his view. Like Justice
Brandeis, who claimed to be interested in empirical evidence in
theory, but who was not that interested in it in practice,® Justice
Breyer is vulnerable to the same charge. When Justice Breyer is
upholding laws, as he does most of the time, there is no objec-
tion because he is acting with restraint. But Justice Breyer is not
always restrained. Just as I was disappointed by the originalists
who failed to talk about their Achilles” heel in affirmative action,
federalism, and religion clause cases, I was similarly disap-
pointed in Justice Breyer’s vote to strike down vouchers in the
Zelman case because of the empirically-contested claim that
vouchers would promote social divisiveness.!

Justice Breyer did not examine empirical evidence that sug-
gests, on the contrary, that by allowing the education of a small
percentage of children of minority parents, vouchers might de-
crease divisiveness rather than promote it.*> Similarly, in the
partial-birth abortion case®—another activist decision by Jus-
tice Breyer —there was no empirical discussion of whether the
law might be construed in a more modest way, which was the
way that Judge Easterbrook admirably construed it in a lower
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court case,? to avoid constitutional difficulties and to affect
very few abortions. For all these reasons, although I admire
Justice Breyer’s book, I am more skeptical than he is that re-
straint and promoting democracy can always be achieved at the
same time.

I will close on a simple note. I find myself losing interest ulti-
mately in the question of which methodology is best in abstract
terms. Judges should be evaluated by what they do, not what
they say; by their willingness to embody the restrained virtues of
modesty and deference, not in theory but in practice. This is the
tradition of bipartisan judicial restraint that began with Justices
Holmes and Frankfurter, and Justice White embodied it admira-
bly.35 I have come to regret a juvenile article I wrote years ago on
Justice White’s retirement,* and have come to admire his princi-
pled devotion to bipartisan judicial restraint. I hope that Chief
Justice Roberts will keep up this tradition on the current Court.
He strikes me as more of a pragmatist in the restrained tradition
of his predecessor, Chief Justice Rehnquist, than a doctrinaire
originalist. But, whatever emerges on the Roberts Court, there is
a small and hardy group that is trying to keep alive the flame of
bipartisan judicial restraint. Please join us.
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