PAPER MONEY AND THE ORIGINAL
UNDERSTANDING OF THE COINAGE CLAUSE

ROBERT G. NATELSON®

“The Congress shall have Power . . . To coin Money, requlate the
Value thereof, and of foreign Coin . ...”
— Constitution of the United States!

“Poor? Look upon his face. What call you rich?
Let them coin his nose, let them coin his cheeks.”
— William Shakespeare?

Ower a century ago, the Supreme Court decided the Legal Tender
Cases, holding that Congress could authorize legal tender paper money
in addition to metallic coin. In recent years, some commentators have
argued that this holding was incorrect as a matter of original under-
standing or original meaning, but that any other holding would be ab-
solutely inconsistent with modern needs. They further argue that the
impracticality of functioning without paper money demonstrates that
originalism is not a workable method of constitutional interpretation.
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Those who rely on the Legal Tender Cases to discredit originalism
are, however, in error. This Article shows that the holding, although
not all the reasoning, of those cases was fully consistent with the
original understanding of the Coinage Clause. This Article tells the
intriguing story of Colonial America’s extraordinary monetary inno-
vations, examines contemporaneous law and language, and shows
how the paper money question was addressed during the framing and
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ratification of the Constitution.
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INTRODUCTION

In the latter half of the nineteenth century, the Supreme Court
decided a series of cases that upheld the power of Congress to
issue paper money and to make it legal tender for all debts.? Al-
though the last of these cases was decided in 1884,* several con-
stituencies have kept the issues decided in those cases alive.
One of these constituencies is a small, but vocal, group that has
never been reconciled to the idea of American paper currency.
They maintain that the Constitution did not authorize paper
money and that the United States, as a matter of constitutional
fidelity and sound policy, should return to a monetary regime
centered on the coinage of precious metal.> More influential,

3. When used narrowly, the expression “the Legal Tender Cases” refers only to Knox
v. Lee and Parker v. Davis, infra. In this Article, however, the term refers to the entire
string of connected decisions. In chronological order, they are as follows: Veazie Bank
v. Fenno, 75 U.S. 533, 548 (1869) (sustaining the power of Congress to issue paper
money, relying primarily on longstanding practice, but reserving the question
whether Congress could make such paper legal tender); Hepburn v. Griswold, 75 U.S.
603 (1869) (The Court held, 5-3, that it was not within Congress’s power to make pa-
per money legal tender for a debt that had arisen before the legal tender law. The
Court held that the legal tender law was not authorized by the Coinage Clause, not
incidental to the debt and war powers because neither necessary nor appropriate to
carry out those powers, violated the spirit of the Constitution, and, through a kind of
substantive due process, violated the Fifth Amendment Due Process Clause. The
dissent argued primarily that the measure was necessary, and dismissed the substan-
tive due process argument on the ground that it could lead to invalidation of almost
any sort of regulation.); Knox v. Lee and Parker v. Davis, 79 U.S. (12 Wall.) 457 (1871)
(companion cases that together are known as the Legal Tender Cases) (overruling Hep-
burn and holding, 5-4, that Congress could make Civil War paper money legal tender
for debts arising both before and after the legal tender enactment); Dooley v. Smith, 80
U.S. 604 (1871) (upholding, 6-3, a tender law covering paper money, relying on the
Legal Tender Cases); Railroad Co. v. Johnson, 82 U.S. 195 (1872) (upholding a legal tender
law, 6-3); Maryland v. Railroad Co., 89 U.S. 105 (1874) (holding, 7-2, that to sustain a
contractual requirement that a debt be paid only in gold there must be a specific term
in the contract to that effect); Juilliard v. Greenman, 110 U.S. 421 (1884) (holding, 8-1, that
Congress had authority to enact peacetime tender law covering reissued greenbacks).

Decades later, the Court decided Norman v. Baltimore & Ohio Railroad Co. and United
States v. Bankers Trust Co., collectively called the Gold Clause Cases, 294 U.S. 240 (1935)
(upholding, 5-4, Congress’s power to invalidate retroactively gold clauses in private
contracts). This Article does not examine whether the holding of the Gold Clause Cases
was consistent with the original understanding.

4. Juilliard, 110 U.S. at 421.

5. See, e.g., Solomon, infra note 344:

Consistent with the hostility felt towards paper money at the time of
the Constitutional Convention, the Framers defined “Money” of the
United States as coin alone. The authority in the U.S. Constitution “[t]o coin
Money,” lifted from the Articles of Confederation, represents the lone
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perhaps, have been legal commentators who agree that the Le-
gal Tender Cases were wrongly decided from an originalist point
of view, but who do not advocate a return to metal coinage.®
Some, such as the late Professor James Willard Hurst, employ
the Legal Tender Cases to argue that pure originalism is not a
workable method of constitutional interpretation.” They con-
tend that courts sometimes must decide constitutional cases
according to current exigencies® or current values,® rather than

constitutional grant of power to create “Money” and limits specifically the
means of generation to “coin[ing].”

While the U.S. Constitution prohibits the states from issuing paper
currency by barring them from “emit[ting] bills of credit,” it is silent on
whether the federal government may issue such bills. Distrusting paper
money, the Constitutional Convention deliberately struck a provision
from the initial draft of the U.S. Constitution empowering the federal
government to emit bills of credit.

Id. at 81 (citations omitted); see also Edwin Vieira, Jr., The Forgotten Role of the Constitu-
tion in Monetary Law, 2 TEX. REV. L. & POL. 77, 116-17 (1997) (implying that the Consti-
tution authorizes only metal coinage). The claim that paper money is not constitutional
is raised in litigation from time to time. See Pai, infra note 344, at 535 n.2 (listing cases).

The existence of this view among some on the right side of the political spec-
trum drew a response in Mark Edward DeForrest & James M. Vaché, Truth or
Consequences Part Two: More Jurisprudential Errors of the Militant Far-Right, 35
GONZ. L. REV. 319, 333-38 (1999-2000) (arguing against the view that money must
be metallic to be constitutional).

6. See, e.g., Dam, infra note 344, at 389 (“[I]t is difficult to escape the conclusion that
the Framers intended to prohibit [the] use [of paper money].”); Claire Priest, Currency
Policies and Legal Development in Colonial New England, 110 YALE L.J. 1303, 1398 n.358
(2001) (“It is uncontroversial that the Framers did not view the Constitution as giving
Congress the power to issue paper money to be invested with the status of legal ten-
der.”); Lee ]. Strang, An Originalist Theory of Precedent: Originalism, Nonoriginalist
Precedent, and the Common Good, 36 N.M. L. REV. 419, 475 (2006) (“There is a strong
scholarly consensus that Congress was not authorized by this provision to issue pa-
per money.”). But see, e.g., C.M.A. McCauliff, Constitutional Jurisprudence of History and
Natural Law: Complementary or Rival Modes of Discourse? 24 CAL. W. L. REV. 287, 302
(1988) (arguing that paper money was justified under Congress’s implied powers, by
analogy to the national bank).

7. HURST, infra note 344, at 18 (“Finally, the limitations of the developments from
1774 to 1789 point up the extent to which decision making even at a level of very
competent constitutional deliberation proceeded under the immediacy of contempo-
rary tensions. If it was to be functional to the continuing life of the country, the Con-
stitution had to develop beyond much of its origins.”).

8. Dam, infra note 344, at 389 (stating that the evidence that the original intent au-
thorized only metallic coin is such that originalists need to explain “what the Court
should do when it concludes that a power the Framers intended to deny has never-
theless become indispensable”); Ali Khan, The Evolution of Money: A Story of Constitu-
tional Nullification, 67 U. CIN. L. REV. 393 (1999) (arguing that the original understand-
ing probably limited Congress to metallic coin, but that the natural evolution of
money defied the limits of the Constitution).



No. 3] Original Understanding of the Coinage Clause 1021

according to original meaning or original understanding. Fi-
nally, a third group of commentators, such as Judge Robert H.
Bork!® and more recently Professors Michael J. Gerhardt!! and
Daniel A. Farber,'> advance the related argument that the Legal
Tender Cases are among those Supreme Court decisions that
should be treated as “Super Precedents” —decisions that are
now so central to the social order that the Supreme Court
must follow them even if they were wrongly decided from an
originalist standpoint.

Yet the conclusion that the Legal Tender Cases conflict with an
originalist view of the Constitution rests on a fairly slender
foundation.” Indeed, the same might be said for those who have
argued for the contrary conclusion.™* This Article is an effort to
investigate the question more thoroughly.

The method of originalist analysis employed in this Article is
the same that lawyers in the Founding generation would have
used.® It might be called “original understanding originalism,”
as opposed to “original public meaning” or “original intent
originalism.”!¢ Under the original understanding method, the
interpreter seeks and applies the ratifiers’ subjective under-
standing of the constitutional language, to the extent that sub-
jective understanding is recoverable. If it is not recoverable,

9. Magliocca, infra note 344, at 124 (“The history [of the Legal Tender Cases] estab-
lishes that there is no ‘correct’ test for implied power under all circumstances, be-
cause every generation of Americans assigns a different value to federalism.”).

10. ROBERT H. BORK, THE TEMPTING OF AMERICA: THE POLITICAL SEDUCTION OF THE
LAw 158 (1990) (arguing that “it is too late to overrule . . . the decision legalizing pa-
per money” because reversing such precedents would “plunge us into chaos”).

11. Michael J. Gerhardt, Super Precedent, 90 MINN. L. REV. 1204, 1213 (2006).

12. Daniel A. Farber, The Rule of Law and the Law of Precedents, 90 MINN. L. REV. 1173
(2006). But see Randy E. Barnett, It’s a Bird, It's A Plane, No, It's Super Precedent: A Re-
sponse to Farber and Gerhardt, 90 MINN. L. REV. 1232, 124647 (2006) (stating that some
distinguished economists would quarrel with the conclusion that legal tender paper
money is indispensable, or even desirable, in modern society).

13. See infra Part 1.

14. See id.

15. Natelson, Founders’ Hermeneutic, infra note 344.

16. There is a widespread view among scholars that the Founders would have ap-
plied original public meaning analysis, a view that appears to stem from H. Jefferson
Powell’s article, The Original Understanding of Original Intent, 98 HARV. L. REV. 885
(1985). This view is based on various incorrect assumptions, such as the assumption
that eighteenth century courts did not examine legislative history. See, e.g., id. at 897
(“The modern practice of interpreting a law by reference to its legislative history was
almost wholly nonexistent.”). However, Professor Powell and others relied on very
limited sources. The evidence is marshaled and discussed in Natelson, Founders’
Hermeneutic, infra note 344.
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then one applies the original public meaning of the words. Note
that the subjective understanding sought is that of the ratifiers
rather than that of the drafters, for it was the ratifiers who trans-
formed the Constitution from a proposal into basic law.!”

Under the Founding-era method of originalism one may pro-
ceed either by first identifying the ratifiers” subjective under-
standing and then using public meaning as a gap-filler, or by
tirst identifying the public meaning and then seeking evidence
that the ratifiers had a different or specialized understanding.
For purposes of structure and convenience, this Article gener-
ally takes the latter approach. Under either approach, however,
one should reach the same result.

This Article concludes that the holdings of the Legal Tender
Cases were consistent with original understanding. Therefore,
although it is true that some of the Supreme Court’s reasoning in
the Legal Tender Cases was superfluous, and some was wrong,
the end results were clearly correct.

I.  EARLIER ARGUMENTS OVER THE QUESTION

A.  Summarizing Earlier Arguments

The originalist arguments previously made on both sides of
the paper money issue are fairly straightforward. Those who
contend that the text of the Constitution does not authorize pa-
per currency read the term “coin” in the Coinage Clause’® as
denoting only tokens made of metal.’” Hence, any power to is-

17. See Natelson, Founders’ Hermeneutic, infra note 344, at 1288-89; McCulloch v.

Maryland, 17 U.S. (4 Wheat.) 316, 403 (1819) (Marshall, C.J.):
The Convention which framed the constitution was indeed elected by the
State legislatures. But the instrument, when it came from their hands, was
a mere proposal, without obligation, or pretensions to it. It was reported
to the then existing Congress of the United States, with a request that it
might “be submitted to a Convention of Delegates, chosen in each State
by the people thereof, under the recommendation of its Legislature, for
their assent and ratification.”

From these Conventions, the constitution derives its whole authority.

Id.; see also JACK N. RAKOVE, ORIGINAL MEANINGS 18 (1996) (stating that ratifier un-
derstanding has a better claim to be binding than drafter intent).

18. U.S. CONST. art. I, § 8, cl. 5 (“The Congress shall have Power . . . To coin Money,
regulate the Value thereof, and of foreign Coin . ...”).

19. See Juilliard v. Greenman, 110 U.S. 421, 462 (1884) (Field, J., dissenting) (“The
meaning of the terms ‘to coin money’ is not at all doubtful. It is to mould metallic
substances into forms convenient for circulation and to stamp them with the impress
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sue paper money must be deduced from the Necessary and
Proper Clause. However, the argument goes, the Necessary
and Proper Clause’s authority is limited to incidental powers—
to means subordinate to the main powers—that would be in-
cluded even in absence of that Clause.?’ The capacity to issue
legal tender paper is not incidental to any enumerated power,?
but is an independent, unconnected power.?

Those who contend that there was no federal power to emit
paper money further observe that in McCulloch v. Maryland,*
Chief Justice Marshall said that to be incidental a power must be
consistent with the “spirit” of the Constitution.”> But the spirit of
the Constitution, the opponents of paper currency say, is hostile
to paper currency. Their evidence includes (1) the instrument’s
ban on state emission of bills of credit and on certain related
actions,? (2) the Fifth Amendment Due Process” and Takings

of the government authority indicating their value with reference to the unit of value
established by law.”); see also Legal Tender Cases, 79 U.S. 457, 467 (1871) (argument of
counsel); id. at 584 (Chase, CJ., dissenting); id. at 588 (Clifford, J., dissenting); id. at
649-51 (Field, J., dissenting); BANCROFT, infra note 344 (“In 1787 every English dic-
tionary defined ‘money’ as metallic coin; and therefore as metallic coin, it must be
interpreted in the clause which authorizes the legislature of the United States to bor-
row money.”); HAMMOND, infra note 344, at 92 (assuming that coin cannot include
paper); Dam, infra note 344, at 391 (describing the Supreme Court’s refusal in the
Legal Tender Cases to adopt a non-metallic definition of coin); Holmes, infra note 344;
Solomon, infra note 344, at 81.

20. U.S. CONST. art. I, §8, cl. 18 (“The Congress shall have Power . .. To make all
Laws which shall be Necessary and Proper for carrying into Execution the foregoing
Powers, and all other Powers vested by this Constitution in the Government of the
United States, or in any Department or Officer thereof.”); see, e.g., Hepburn v. Gris-
wold, 75 U.S. 603, 614 (1869) (“It has not been maintained in argument, nor, indeed,
would any one, however slightly conversant with constitutional law, think of main-
taining that there is in the Constitution any express grant of legislative power to
make any description of credit currency a legal tender in payment of debts.”).

21. Legal Tender Cases, 79 U.S. at 641 (Field, J., dissenting).

22.1d. at 484-86 (argument of counsel).

23.1d. at 574 (Chase, C.J., dissenting).

24.17 U.S. (4 Wheat.) 316 (1819).

25.1d. at 421 (“Let the end be legitimate, let it be within the scope of the constitu-
tion, and all means which are appropriate, which are plainly adapted to that end,
which are not prohibited, but consist with the letter and spirit of the constitution, are
constitutional.”); Legal Tender Cases, 79 U.S. at 579-80 (Chase, C.J., dissenting); Hep-
burn, 75 U.S. at 622.

26. U.S. CONST. art. I, § 10, cl. 1 (“No State shall . . . coin Money; emit Bills of Credit;
make any Thing but gold and silver Coin a Tender in Payment of Debts; pass
any ...Law impairing the Obligation of Contracts....”); see Legal Tender Cases, 79
U.S. at 580-81 (Chase, C.J., dissenting); Hepburn, 75 U.S. at 623-24.

27.U.S. CONST. amend. V (“[N]or [shall any person] be deprived of life, liberty, or
property, without due process of law . .. .”).
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Clauses? (both designed to prevent expropriation of the kind
historically associated with paper money),? (3) the Founders’
general dislike of paper money, and (4) proceedings at the
federal Convention where delegates deleted from an earlier
draft of the Constitution an enumerated congressional power
to emit bills of credit.» Commentators of the anti-paper money
school also cite Ratification-era statements by Luther Martin of
Maryland, an Antifederalist who argued that the Constitution
gave Congress no power to issue paper money.>

On the other hand, those who argue that the original Consti-
tution authorized paper currency observe that the Constitu-
tion’s specific bans on bills of credit and tender laws apply only
to the states, and therefore (expressio unius est exclusio alterius)
those prohibitions do not apply to the federal government.®
Additionally, some of the federal Convention delegates who
voted to remove the express bill of credit power did so only
because they believed that the government would still be able
to issue paper money without it.>* Defenders of paper currency
add, further, that the Fifth Amendment is a bar only to direct
takings, not to the exercise of regulatory authority that inciden-
tally reduces property values.®

28. U.S. CONST. amend. V (“[N]or shall private property be taken for public use,
without just compensation.”).

29. Legal Tender Cases, 79 U.S. at 580 (Chase, C.J., dissenting); Hepburn, 75 U.S. at
623-24.

30. Juilliard v. Greenman, 110 U.S. 421, 453 (1884) (Field, J., dissenting):

It would be difficult to believe, even in the absence of the historical evidence
we have on the subject, that the framers of the Constitution, profoundly
impressed by the evils resulting from this kind of legislation, ever intended
that the new government, ordained to establish justice, should possess the
power of making its bills a legal tender, which they were unwilling should
remain with the States, and which in the past had proved so dangerous to
the peace of the community, so disturbing to the business of the people,
and so destructive of their morality.

31. See HURST, infra note 344, at 14 (arguing that “there was unanimity among those
who spoke in the federal convention that the intent and effect were to deny Congress
authority to issue government obligations designed primarily to furnish a circulating
medium for the regular operations of the economy”).

32. E.g., Legal Tender Cases, 79 U.S. at 656 (Field, ]., dissenting); HAMMOND, infra
note 344, at 93-94.

33. E.g., Hepburn, 75 U.S. at 637 (Miller, ]., dissenting).

34. See infra notes 234, 237, and accompanying text.

35. Legal Tender Cases, 79 U.S. at 551.
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Perhaps surprisingly, paper money advocates generally con-
cede that the Coinage Clause authorizes only metallic tokens.%
They maintain, however, that the authority incidental to various
express federal powers” was sufficient to permit emission of
paper.® To support this argument, they adopt definitions of “in-
cidental” that embrace all actions facilitating express powers*® or
linked to express powers in the aggregate.** Some paper money
advocates have argued that the federal government has author-
ity to issue legal tender paper money even in the absence of con-
stitutional enumeration, simply because the authority to emit
paper money is inherent in national sovereignty.*!

36. Pai, infra note 344, at 544 (explaining that in the 1862 congressional debates over
the issue of greenbacks, “both sides agreed that no provision within Article I, Section
8 expressly granted Congress the power to issue legal tender notes”); see also Juilliard
v. Greenman, 110 U.S. 421, 448 (1884) (calling the coinage power “analogous” to the
power to issue paper money); Legal Tender Cases, 79 U.S. at 521-22 (reporting the at-
torney general’s argument that some find a broader meaning in the term “coin,” but
neglecting it in favor of an argument under the Necessary and Proper Clause); id. at
547, 553 (declining to rest the Court’s opinion on the Coinage Clause); Thayer, infra
note 344, at 83-84 (“I cannot doubt that the word money in the coinage clause is lim-
ited to metallic money.”). But see RICHARD C. MCMURTRIE, PLEA FOR THE SUPREME
COURT: OBSERVATIONS ON MR. GEORGE BANCROFT’S PLEA FOR THE CONSTITUTION 19—
22 (1886) (arguing that the Constitution uses a broader meaning of “coin”).

37. Hepburn, 75 U.S. at 632 (Miller, ]., dissenting) (listing the powers to declare war,
to suppress insurrection, to raise and support armies, to provide and maintain a
navy, to borrow money, to pay debts, and to provide for the common defense and
general welfare).

38. Thus, the Necessary and Proper Clause received much attention in the 1862
congressional debates, Pai, infra note 344, at 547-48, and the Supreme Court cases on
the legal tender issue, Juilliard, 110 U.S. at 440-41; Legal Tender Cases, 79 U.S. at 522-26
(argument of attorney general); id. at 53343 (opinion of the Court). See also Dam, infra
note 344, at 391-94; Thayer, infra note 344, at 91-97.

39. Thayer, infra note 344, at 94 (stating that incidental powers include all powers
that make the express powers “do [their] usual office . . . more effectually and fully”);
see also id. at 95 (stating that it is within congressional discretion to “give to its cur-
rency the quality of legal tender,” because “it will thus be a better instrument for
borrowing purposes”). “Currency” is defined as “[a]nything that is employed as a
medium of exchange, whether an article, coin, or paper money.” DODD, infra note
344, at 343.

40. See Legal Tender Cases, 79 U.S. at 539 (adopting an aggregate powers thesis).

41. See id. at 545; see also id. at 556 (Bradley, J., concurring). Although the Court’s
discussion of sovereignty in Juilliard mentions the theory of inherent sovereign power
as an alternative ground, it relies more heavily on the contention that because legal
tender laws were a customary attribute of sovereign governments when the Constitu-
tion was adopted, such laws were within the range of incidental powers. Julliard, 110
U.S. at 440-50; see Natelson, Tempering, infra note 344 (discussing the role of custom in
the law of incidental powers). But see Dam, infra note 344, at 394-96 (arguing that the
Juilliard court relied on the inherent sovereign power rationale).
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B.  Assessing Prior Arguments

Most of the foregoing arguments are unsatisfying. One might
have expected an inquiry into whether the phrase “to coin
Money” encompassed paper, for an affirmative answer would
render the implied-powers arguments of both sides unnecessary.
But neither side has made such an inquiry, and both have as-
sumed that the phrase “to coin Money” was limited to metallic
tokens. They have so assumed even though the Constitution’s
wording and structure should have encouraged investigation. As
explained below,* ascribing a purely metallic meaning to “coin”
creates serious textual difficulties. Similarly uninvestigated has
been whether the phrase “to regulate the Value”+ was intended
to grant Congress authority to confer legal tender status.

Two doctrinal arguments raised by the advocates of paper
money are seriously flawed. First, the concept of inherent sover-
eignty, although referenced in a few Supreme Court decisions,*
is flatly precluded by the text of the Tenth Amendment,* as the

The first case to sustain the issuance of bills of credit relied on post-constitutional
practice, and did not address the original understanding. Veazie Bank v. Fenno, 75
U.S. 533, 548 (1869):

And it is settled by the uniform practice of the government and by
repeated decisions, that Congress may constitutionally authorize the
emission of bills of credit. It is not important here, to decide whether the
quality of legal tender, in payment of debts, can be constitutionally
imparted to these bills; it is enough to say, that there can be no question
of the power of the government to emit them . ...

42. See infra notes 282-83 and accompanying text.

43.U.S.CONST. art. 1, § 8, cl. 5.

44. See United States v. Lara, 541 U.S. 193, 201 (2004) (asserting that Congress’s leg-
islative authority to deal with Indian tribes might “rest in part, not upon ‘affirmative
grants of the Constitution,” but upon the Constitution’s adoption of preconstitutional
powers necessarily inherent in any Federal Government”); United States v. Curtiss-
Wright, 299 U.S. 304, 318 (1936) (citing inherent governmental power in foreign af-
fairs); Fong Yue Ting v. United States, 149 U.S. 698 (1893) (discussing inherent power
to expel aliens as part of the foreign affairs power). It is not always clear, however,
whether the Court means that a power is “inherent” in the sense of extra-
constitutional or whether it is “inherent” in one or more enumerated powers, and
therefore incidental to them. Cf. id. at 711-13 (listing and discussing enumerated
powers over foreign affairs).

45.U.S. CONST. amend. X (“The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the States respectively,
or to the people.”). See Juilliard, 110 U.S. at 466-67 (Field, ]J., dissenting) (noting that
authority to establish legal tender based upon inherent sovereignty is precluded by
the Tenth Amendment); BANCROFT, infra note 344 (pointing out that “[wlithin the
limits of the states, the government of the United States of America has no powers
but those that have been delegated to it”).
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Court itself has observed.* Second, paper advocates’ interpreta-
tion of the doctrine of incidental powers is inconsistent with the
law of the Founding Era, which limited incidental authority to
that either customary or reasonably necessary for exercising a
principal power.#” A power did not become incidental merely
because it facilitated the exercise of the principal power,* and it
could never be incidental if it was independent of, or as impor-
tant as, the principal.* The Framers would not have classified a
power as important as the issuance of paper money as a mere
incident to the issuance of metallic coinage.>

On the other hand, the opponents of paper money cite no de-
cisive evidence that the Founders understood the Takings
Clause to extend beyond direct takings.”! Instead, they retroac-
tively insert the doctrine of substantive due process into the
Founding Era, even though that doctrine was not invented un-
til Dred Scott®> almost a century later, and was not generally
applied until the late nineteenth century.®® They also cite Chief

46. Kansas v. Colorado, 206 U.S. 46, 90 (1907).

47. This discussion follows the review of the Founding generation’s doctrine of in-
cidental powers in Natelson, Tempering, infra note 344, at 102-13.

48. See Legal Tender Cases, 79 U.S. 457, 543 (1870) (“It may be conceded that Con-
gress is not authorized to enact laws in furtherance even of a legitimate end, merely
because they are useful, or because they make the government stronger.”).

49. JACOB, DICTIONARY, infra note 344 (defining “Incident”).

50. Oliver Wendell Holmes agreed. See Review of The Legal Tender Cases of 1871,
infra note 344 (stating that an express power cannot be enlarged by an incident to
another express power).

51. The first Supreme Court case on the subject was Pennsylvania Coal Co. v. Mahon,
260 U.S. 393 (1922), decided well after the Founding Era. Of course, the Takings
Clause did not initially apply to the states, which could explain the Court’s lack of
activity. Commentators have split on whether Founding-era principles justify the
doctrine of Pennsylvania Coal. Compare John F. Hart, Colonial Land Use Law and Its Sig-
nificance for Modern Takings Doctrine, 109 HARV. L. REV. 1252 (1996) (arguing that co-
lonial practices do not justify compensation for ameliorative regulations), with An-
drew S. Gold, Regulatory Takings and Original Intent: The Direct, Physical Takings Thesis
“Goes Too Far,” 49 AM. U. L. REV. 181 (1999) (arguing that Founding-era precedent
supported the doctrine of regulatory takings).

52. Dred Scott v. Sandford, 60 U.S. (19 How.) 393, 450 (1856) (holding that the
United States, when exercising its powers under the Property Clause, U.S. CONST. art.
1V, § 3, cl. 2, to determine the internal law of the territories, violates the Due Process
Clause by banning a particular kind of property (slaves) therein). Some Founding-era
judges and lawyers believed there were inherent limits on the scope of substantive
legislation, but they did not base their arguments on the Due Process Clause.

53. The first case, other than Dred Scott, to rely on substantive due process as a
ground to strike down a law was Allgeyer v. Louisiana, 165 U.S. 578 (1897), although
the Supreme Court had approved of the doctrine in dicta in several previous cases.
ERWIN CHEMERINSKY, CONSTITUTIONAL LAW: PRINCIPLES AND POLICIES 611-14 (3d
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Justice Marshall’s reference to the “spirit” of the Constitution,>
but appear to be unaware of what he meant. In Marshall’s time
the “spirit” of a document was a synonym for the intent of the
makers.% In the constitutional context, the “spirit” was the un-
derstanding of its ratifiers.> However, opponents of paper
money (like their adversaries) have investigated only the intent
of the drafters, with inconclusive results.” They have sought
almost nothing of the views of the ratifiers.® All this explains
the need for a fresh look at the evidence.

ed. 2006). Substantive due process should not, of course, be confused with judicial
review under straightforward application of natural law principles, which some
Founding-era judges advocated. See id. at 608-10; Fletcher v. Peck, 10 U.S. (6 Cranch)
87, 143 (1810) (Johnson, ]., concurring) (citing “the reason and nature of things”).

54. E.g., Hepburn v. Griswold, 75 U.S. 603, 623 (1869) (“But we think it clear that
those who framed and those who adopted the Constitution, intended that the spirit
of this prohibition should pervade the entire body of legislation....”); see also
Magliocca, infra note 344, at 141 (interpreting the “spirit” position, following Hepburn,
as justifying heightened judicial scrutiny when an arguably necessary and proper law
impairs rights elsewhere in the text; the speculation, however, is ahistorical).

55. Natelson, Founders” Hermeneutic, infra note 344, at 1252-53.

56. See supra note 17 and accompanying text; see also McCulloch v. Maryland, 17 (4
Wheat.) U.S. 316, 403 (1819) (“From these [ratifying] Conventions, the constitution
derives its whole authority.”).

57. See, e.g., Juilliard v. Greenman, 110 U.S. 421, 443-44 (1884); Legal Tender Cases,
79 U.S. 457, 496 (1871) (argument of counsel); id. at 585 (Chase, C.J., dissenting); id. at
605-07 (Clifford, J., dissenting); id. at 653-55 (Field, J., dissenting); BANCROFT, infra
note 344; Dam, infra note 344, at 384-88; HAMMOND, infra note 344, at 92-93; Holmes,
infra note 344, at 147; Thayer, infra note 344, at 73-78, 80; see also Pai, infra note 344, at
572-77 (summarizing the 1862 congressional debate on the subject).

58. In his 1884 pamphlet on the issue, even the distinguished historian George Ban-
croft failed to give significant attention to the ratification debates. BANCROFT, infra note
344; see also Legal Tender Cases, 79 U.S. at 498 (setting forth the argument of counsel that,
“[n]o framer of the Constitution, no judge, no commentator, is found prior to this law
who claimed any such power for Congress,” but not discussing ratification at any
length); id. at 656 (Field, J., dissenting) (arguing that there was a unanimity of opinion
against paper money at the ratifying conventions, also without significant discussion).

Professor Hurst cited one Ratification-era quotation in his text, HURST, infra note
344, at 15, and one such quotation in one of his footnotes, id. at 25-26, n.57. Unfortu-
nately, Professor Hurst dismissed them without recognizing that they were heavily
corroborated in other parts of the ratification record. See infra Part IV. Similarly, Bray
Hammond cited an important Ratification-era comment from David Ramsey and a
corroborative remark by Alexander Hamilton, but failed to explore further. See
HAMMOND, infra note 344, at 94.

Although records from the Ratification Era formerly were less readily available
than they now are (thanks to the Internet and publication of DOCUMENTARY HISTORY,
infra note 344), this is not a sufficient excuse for the neglect. Transcripts from the state
ratifying conventions have been publicly available at least since 1836, when ELLIOT’S
DEBATES, infra note 344, was published. The ratification debates reproduced in that
work include many important remarks on the subject. See infra Part IV.
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II. THE HISTORICAL CONTEXT OF THE COINAGE CLAUSE

A.  English Law and Practice

In eighteenth century Anglo-American law and practice,
when the term “commerce” was used in an economic sense, it
encompassed the buying and selling of goods and several asso-
ciated activities, such as navigation, marine insurance, com-
mercial paper, and banking.” The Framers all had lived the
first part of their lives under law that identified the Crown as
“the arbiter of commerce”® within Great Britain. The royal pre-
rogative was the primary source of commercial regulation, al-
though in practice Parliament enjoyed a significant role as
well.®! In the words of William Blackstone:

WITH us in England, the king’s prerogative, so far as it re-
lates to mere domestic commerce, will fall principally under
the following articles:

59. See generally Randy E. Barnett, The Original Meaning of the Commerce Clause, 68 U.
CHI. L. REV. 101 (2001); Randy E. Barnett, New Evidence of the Original Meaning of the
Commerce Clause, 55 ARK. L. REV. 847 (2003); Robert G. Natelson, The Legal Meaning
of “Commerce” in the Commerce Clause, 80 ST. JOHN’S L. REV. 789 (2006); Robert G.
Natelson, The Enumerated Powers of States, 3 NEV. L.J. 469 (2003).

60. 1 WILLIAM BLACKSTONE, COMMENTARIES *263.

61. See id. at *268 (stating that the King’s power to debase or enhance the currency
may be limited and that the consent of Parliament was necessary to regulate foreign
coin by a standard other than that used for British money); 3 JOSEPH STORY, COM-
MENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 1117 (1833) (pointing out
that from the time of Magna Carta until his own time there were over twenty acts of
Parliament on the subject of weights and measures); DODD, infra note 344, at 80 (stat-
ing that during William and Mary’s reign the coinage power was conceded to Par-
liament). This state of affairs, however, was clearly temporary.

Sir Edward Coke seems to have argued that the King’s monetary power was re-
stricted in various ways, 2 EDWARD COKE, INSTITUTES OF THE LAWS OF ENGLAND 576~
78 (E. & R. Brooke 1797) (1628), but this argument was widely rejected, 1 MATTHEW
HALE, HISTORY OF THE PLEAS OF THE CROWN, A NEW EDITION 193-94 (1778) (correct-
ing Coke); 4 COMYNS, infra note 344, at 255 (“So, by the Common Law, the Power
to make or coin Money within his Dominions belongs only to the King.”); id. at
256 (“And if the King by Proclamation makes a mixt or base Money Current, it
shall be s0.”); 4 BACON, infra note 344, at 162 (stating of the King, “That at the first
Institution of any Coin within this Kingdom, the King and he alone sets the
Weight, the Alloy, the denominated Value of all Coin . ... He may by his Procla-
mation legitimate foreign Coin, and make it Current Money of this Kingdom ac-
cording to the Value imposed by such Proclamation . . .. He may inhanse the ex-
ternal Denomination of any Coin already established, by his Proclamation”). The
power to regulate money was still seen as a branch of the power to regulate com-
merce, notwithstanding this dispute.
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FIRST, the establishment of public marts, or places of buy-
ing and selling, such as markets and fairs, with the tolls
thereunto belonging . . . .

SECONDLY, the regulation of weights and measures. . . .

THIRDLY, as money is the medium of commerce, it is the
king’s prerogative, as the arbiter of domestic commerce, to
give it authority or make it current [that is, to declare it to be
legal tender].®

The king may also at any time decry, or cry down, any coin
of the kingdom, and make it no longer current.®

Blackstone’s summation was supported by the leading judicial
decision on the subject:** the Case of Mixed Money.%

James I was on the throne when the Privy Council decided
the Case of Mixed Money, but the controversy had begun during
the reign of Queen Elizabeth. In April 1601, an Irish merchant,
Brett of Drogheda, purchased some goods from a London mer-
chant named Gilbert, for which Brett promised to pay £200, half
of which was to be remitted at a certain locale in Dublin shortly
thereafter, payable in “sterling, current and lawful money of
England.”®® On May 24, 1601, however—before Brett was to
tender the first £100—Elizabeth issued for Ireland, then under
English control, a coinage made of an alloy of silver and base
metal. The Queen ordered that this “mixed money” was to re-
place the more nearly silver “sterling” coins that before had

62. That this principle includes the power to declare money legal tender is clear
from the context. Blackstone says the King has power to “legitimate foreign coin, and
make it current here; declaring at what value it shall be taken in payments.” Never-
theless, “[t]here is at present no such legitimated money; Portugal coin being only
current by private consent.” 1 WILLIAM BLACKSTONE, COMMENTARIES *268.

63. Id. at *264-68; see also CHAMBERS, CYCLOPEDIA, infra note 344 (defining “Money”)
(“And as money is the medium of commerce, it is the king’s prerogative, as the arbiter
of domestic commerce, to give it authority, or make it current.”).

64. The decision is heavily featured in popular contemporaneous secondary
sources. See, e.g., 4 BACON, infra note 344, at 5-6 (citing to various pages of “Dav.” in
which the case was reported); 1 MATTHEW HALE, HISTORY OF THE PLEAS OF THE
CROWN, A NEW EDITION 188, 192-94 (1778) (summarizing and discussing the case).

65. P.C. 1604, Dav. 48, 80 Eng. Rep. 507. This case seems to have been overlooked
by modern writers on the Coinage Clause, perhaps because it is composed almost
entirely in Law-French and Latin.

66. Dav. at 18, 80 Eng. Rep. at 507 (“sterling, currant & loyall money; Dengleterre”).
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circulated in Ireland. She further ordered that the new coinage
was to be legal tender, for she

expressly commanded that this money should be so used,
accepted and reputed by all her subjects and others, using
any traffick, or commerce within this kingdom; and that if
any person or persons should refuse to receive this mixed
money according to the denomination or valuation thereof,
viz. shillings for shillings, sixpenny pieces for sixpenny pieces,
&c. being tendered for any payment of any wages, fees, sti-
pends, debts, &c. they should be punished . . . .%

At the appropriate time and place, therefore, Brett offered Gil-
bert £100 in the new, less valuable currency, which, of course,
Gilbert did not want to accept. The question before the Privy
Council was whether Brett had made a good tender.

The Council decided that he had. First, it declared that every
country needed a common standard of money for purposes of
exchange. Citing civil law scholar Jean Bodin, the Council char-
acterized money as a “public measure,”® for “[m]oney is the
proper medium and measure of the exchange of things.”® Im-
plicit in this characterization was the idea that the power over
money was closely related to the weights and measures power:
a relationship acknowledged as uncontroversial fact in eight-
eenth-century American writings.”

67. Dav. at 18, 80 Eng. Rep. at 507:

[Elxpressement command que ceux moneys serront issint use, accept & repute,

per touts ses subjects, & auters usant ascun traffique ou commerce deins cest

realm: & que si ascun person ou persons refuseront de receiver ceux mixt

moneys, solonque le denomination ou valuation d’ceux, viz. shillings per

shillings, & les pieces de 6d. per 6d. & sic de caeteris, esteant tend” per paymentt

des ascuns wages, fees, stipends, ou debts, &c. ils serront punish . . . .
The translation from Law-French is found in ANONYMOUS, A REPORT OF CASES AND
MATTERS IN LAW, RESOLVED AND ADJUDGED IN THE KING’S COURTS IN IRELAND, COL-
LECTED AND DIGESTED BY SIR JOHN DAVIES [sic] 48 (1762). The same translation from
Law-French is used throughout. This version retains large segments of Latin, how-
ever, which I have translated.

68. Dav. at 19, 80 Eng. Rep. at 507 (“mensura publica”).

69. Dav. at 18, 80 Eng. Rep. at 507 (“Moneta est justum medium & mensura rerum
commutabilium.”).

70. E.g., Samuel Mather, NEW-ENG. WKLY. J., Feb. 4, 1734, in 3 COLONIAL CUR-
RENCY REPRINTS, infra note 344, at 21 (setting forth a view of the relationship be-
tween the “regulation” of weights and measures and that of money); Extract of a
Letter: “To a Gentleman in a Neighbouring Government Concerning the New Notes of
Hand” (1734), in BANKING AND CURRENCY, infra note 344, at 37 (calling currency
“the Measures and Balances by which Men dealt one with another” and criticizing
“Divers Weights and a false Balance”); Pelatiah Webster, Strictures on Tender-Acts,
Dec. 13, 1780, in BANKING AND CURRENCY, infra note 344, at 125-26:
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Next, the Council ruled that it was the Crown’s exclusive
prerogative to make or coin money”' and that “it appertaineth
to the King only to put a value upon coin, and make the price
of the quantity, and to put a print to it; which being done the
coin is current.””? The Council asserted that “[t]here should be
one faith, weight, measure, money.””® It was custom for the
Crown to exercise this power by royal proclamation, although,
the Council added, Parliament sometimes adopted acts in aid
of royal authority.”

Thirdly, the Privy Council ruled “that as the King by his pre-
rogative may make money of what matter and form he
pleaseth, and establish the standard of it, so may he change his
money in substance and impression, and enhance or debase the
value of it, or entirely decry and annul it””> and that he could
“set the value of money” at his own discretion, without the
consent of others.” In the Council’s view, the power to strike
coin and to regulate its value went together as a matter of law:
“Monetae aestimationem dat qui cudendi potestatem habet.”” In
other words, the Crown had full right to claim seigniorage, the
profit generated from pegging the currency at a legal tender

The nature of a Tender-Act is not more or less than establishing by law
the standard value of money, and has the same use with respect to the
currency, that the legal standard pound, bushel, yard, or gallon has to
these goods, the quantities of which are usually ascertained by those
weights and measures . . ..

71. Thus: “Jus cudendae monetae ad solum principem, hoc est, imperatorem, de jure
pertinet” —that is, “By law, the right of striking money extends only to the prince,
that is, the emperor” (referring to Roman practice). Dav. at 20, 80 Eng. Rep. at 509.

72. Dav. at 19, 80 Eng. Rep. at 508 (“appertient al Roy solement de metter value al coine, &
faire le price del quantitie, & de metter print a ceo; le quel esteant fait, le coine est currant”).

73. Dav. at 19, 80 Eng. Rep. at 508 (“Una fides, pondus, mensura, moneta sit una”).

74. Dav. at 20-21, 80 Eng. Rep. at 509 (“Et semble que ceux changes de moneys en
Angleterre fueront fait per le authoritie del Roy sans Parliament, coment que plusors Acts
de Parliament ont estre fait pur ordering del eschange, & a prohibiter le exportation des
moneys faits & ordeines per le Roy, & le importation & utterance de forreine & faux mon-
eys, sur certeine paines & penalties, dont ascuns fueront capitall, & ascuns pecuniary”).

75. Dav. at 20, 80 Eng. Rep. at 509 (“que sicome le Roy per son prerogative poet faire
moneys de quel matter & forme luy plerra, & establisher le standard de ceo, issint poet il
changer son money en substance & impression, & enhaunser ou abaser le value de ceo, ou
tout ousterment decrier & adnuller ceo”).

76. Dav. at 22, 80 Eng. Rep. at 510 (“princeps ad arbitrium suum, irrequisitio assensu
subditorum, valorem moneta constituere potest” —that is, “the prince may set the
value of money at his own discretion, without the consent of his subjects”).

77. Dav. at 20, 80 Eng. Rep. at 509 (meaning, “He gives the value to money who
has the power of striking it.”).
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value greater than the sum of the minting and material costs.”
The Council added that the power of the sovereign to alter the
form of money included the power to use any material he or she
chose. The sovereign could even fabricate money out of leather
if he or she so pleased.” (Indeed, later in the century, the de-
posed James II, then in possession of Ireland, actually did coin
leather money.*)

Finally, the Privy Council ruled that the King’s prerogative ex-
tended to Ireland as well as to England.®* Notwithstanding the
difference in intrinsic value between the older and newer Irish
coinage, therefore, Gilbert was bound to accept Brett’s tender.

The holding of the Case of Mixed Money was reinforced by
other circumstances. Just three years previously, Wade’s Case®
had held that the Crown could proclaim what foreign coin was
legal tender and the exchange rate at which one was compelled
to accept it.# In later years, English sovereigns actively em-
ployed the powers recognized in the Case of Mixed Money and
in Wade’s Case. For instance, in 1672, Charles II coined copper
farthings and half-pence as subsidiary coins,** and proclaimed
them legal tender for payments under the value of sixpence.®

78. DODD, infra note 344, at 344 (defining “seigniorage” [also spelled “seignorage”]
as “[a] charge made by the sovereign on the issue of coin over and above the ex-
penses of coinage and the value of the metal”).

79. Dav. at 22, 80 Eng. Rep. at 511 (“etiam ut ex corio fieri possit” —that is, “it could
even be made out of leather”).

80. Thomas Hutchinson, Comments on Massachusetts Banking and Bills of Credit
(1769), in BANKING AND CURRENCY, infra note 344, at 72, 73. Moreover, during the
reign of Henry VIII, the King’s minister, Thomas Cromwell, had discussed in Par-
liament the possibility of leather currency. BRAUDEL, infra note 344, at 353.

81. Dav. at 21, 80 Eng. Rep. at 510 (“Et sicome le Roy ad touts foits use de faire &
chaunger les moneys de Engleterre, il ad auxy use mesme le prerogative en Ireland”).

82. Wade’s Case (C.P. 1601) 5 Co. Rep. 114a, 77 Eng. Rep. 232.

83. Id. at 232 (holding that the King had the power to declare foreign money “cur-
rent” —that is, legal tender that a citizen must accept); HUGH VANCE, AN INQUIRY
INTO THE NATURE AND USES OF MONEY, reprinted in 3 COLONIAL CURRENCY RE-
PRINTS, infra note 344, at 365, 409 (“It is the undoubted Prerogative of the civil Mag-
istrate, to appoint all the common Measures of Quantity and Value, and to change
them as just Occasions may require, and more especially to order what shall be ad-
judged Money in the Law . . . . They have (and it is their undoubted Right) said, that
the Bills shall be a lawful Tender where Money is promised . . ..”) (italics in original);
see also 4 BACON, infra note 344, at 162.

84. ”Subsidiary coins” are “coins which are issued by public authority but are
not full legal tender.” DODD, infra note 344, at 344.

85. 1 WILLIAM BLACKSTONE, COMMENTARIES *277-78 (“[S]ir Edward Coke lays it
down, that the money of England must either be of gold or silver: and none other
was ever issued by the royal authority till 1672, when copper farthings and half-
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His successors, James II (1685-1689) and William and Mary
(1689-1702), coined half-pence and farthings in tin.® In 1704,
Queen Anne extended her prerogative beyond the British Isles
by fixing the legal rates for various foreign coins circulating in
the colonies.®”

The sovereign was always free to set the legal tender value
well above intrinsic value, as Queen Elizabeth had done for
Ireland. Queen Anne’s proclamation for the colonies mandated
legal tender values higher than intrinsic values for all coins
listed.® In Britain, gold passed by weight, but the legal tender
value of silver or copper coin was set at its “tale,” or face
amount,® which was generally above intrinsic value.”

To summarize: The royal prerogative included authority to
regulate British domestic commerce, and regulation by pre-
rogative sometimes was extended to the colonies. As the Fram-
ers recognized, this commercial authority included governance
of weights and measures, of which the medium of payment
was considered one branch.”” The royal power over the me-
dium of payment included authority to strike “coin” of any de-
nomination and from any material, and to regulate the value of
that coin and of foreign money. Regulating the value of money
encompassed designating what items were legal tender and at

pence were coined by king Charles the second, and ordered by proclamation to be
current in all payments, under the value of sixpence, and not otherwise.”); see also
CHAMBERS, CYCLOPEDIA, infra note 344 (defining “Money”).

That some English money was legal tender, and some was not, supports Profes-
sor Thayer’s argument that money need not be legal tender. See Thayer, infra note
344, at 85-88.

86. DODD, infra note 344, at 81.

87. 1 BANKING AND CURRENCY, infra note 344, at 17 (reprinting original document).

88. For example, the intrinsic value of a “Seville ps. of Eight old plate” was listed
as four shillings, sixpence, but its legal tender value was declared to be six shil-
lings. Id. at 17.

89. DODD infra note 344, at 132. “Payment by tale” is defined as “Payment by
reckoning coins at their nominal value, instead of at their intrinsic value as
bullion.” Id. at 344.

90. Franklin, infra note 344, at 214 (stating that the intrinsic value of silver coin
could be as little as one-half its legal-tender value).

91. E.g., THE FEDERALIST NO. 69, at 361 (Alexander Hamilton) (George W. Carey
& James McClellan eds., 2001) (“[The King] is in several respects the arbiter of
commerce, and in this capacity can establish markets and fairs, can regulate
weights and measures, can lay embargoes for a limited time, can coin money, can
authorize or prohibit the circulation of foreign coin.”); JOHN ADAMS, NOVANGLUS,
OR A HISTORY OF THE DISPUTE WITH AMERICA, reprinted in THE REVOLUTIONARY
WRITINGS OF JOHN ADAMS 256, 282 (C. Bradley Thompson, ed. 2000) (stating that
“coin [is] . . . of absolute prerogative to the king without parliament”).
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what rates (and for what debts) they had to be accepted. The
Crown took any profit derived from setting legal tender value
higher than minting costs.

B.  Law and Practice in the Colonies
1. Before the Currency Act of 1764

a.  Origins to Mid-Century

In England, metal had been the only serious money over a con-
tinuous history of nearly two thousand years.”> When the first
bank notes” and Exchequer bills** appeared in the seventeenth
century, they were not legal tender,” nor, apparently, were they
thought of as money, containing inherent value.®® Contemporary
British lay dictionaries,”” legal dictionaries,”® and digests® usually
referred to both “coin” and “money” in terms of metal.

In Britain’s American colonies, however, conditions were
very different. Throughout the seventeenth and eighteenth cen-

92. See DODD, infra note 344, at 1-2.

93. “A ‘bank note’ is ‘a promissory note, made by a banker, payable to bearer on
demand and intended to circulate as money.”” Id. at 177.

94. These were short-term debt instruments that paid interest. First issued in
1696, they eventually circulated as currency. See id. at 91.

95. Id. at 125. Bank of England bank notes became legal tender in 1833. Id. at 149.

96. Bank notes were, however, used extensively in Britain for larger transac-
tions. FRANKLIN, infra note 344, at 213.

97. JOHNSON, DICTIONARY, infra note 344 (defining “to coin” as “1. To mint or
stamp metals for money. . ..3. To make or forge any thing, in an ill sense,” and
defining “money” as “Metal coined for the purposes of commerce”); CHAMBERS,
CYCLOPEDIA, infra note 344 (defining “money” as “a piece of metal marked for
coin, with the arms of a prince, or state, who make it circulate or pass, at a fixed
rate, for things of different value”).

98. JOHN COWELL [or “COWEL”], A LAW DICTIONARY OR THE INTERPRETER OF
WORDS AND TERMS, USED EITHER IN THE COMMON OR STATUTE LAWS OF GREAT
BRITAIN, AND IN TENURES AND JOCULAR CUSTOMS (1727) (defining “Money” as
“that Metal, be it Gold or Silver, that receives an Authority by the Prince’s Im-
pressa to be current: For as Wax is not a Seal without Print, so Metal is not Money
without Impression”); 1 TIMOTHY CUNNINGHAM, A NEW AND COMPLETE LAW
DICTIONARY, OR, GENERAL ABRIDGMENT OF THE LAW (3d ed. 1783) (defining
“Coinage” as “the stamping and making of money by the King’s authority,” and
“Money” as “that metal, be it gold or silver, that receives an authority by the
Prince’s impress to be current”); JACOB, DICTIONARY, infra note 344 (defining
“Money” in much the same way); STUDENT'S LAW DICTIONARY, infra note 344
(defining “Money” as “denot[ing] Gold, Silver, Copper, or other Kind of Metal,
that receives Authority by the King’s Impression to be current”).

99. 4 COMYNS, infra note 344, at 354 (assuming that current money must be coin).
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turies, British America enjoyed what was probably the fastest-
growing economy in the world.!® A surging rate of economic
exchange required a circulating medium that would keep pace.
Yet British America had no gold or silver mines, and the au-
thorities in London decided against flooding their colonies
with specie. With one temporary exception, the authorities also
forestalled efforts to establish mints in America.!™

Most of the limited specie available was Dutch, Portuguese,
or Spanish,'?> with the most common coin being the Spanish
dollar, or “piece of eight.”'% The British accepted these foreign
tokens as the primary colonial circulating medium, and set
their values by royal proclamation.!™ But even with foreign is-
sues available, the quantity of specie proved woefully inade-
quate for American needs.®> Americans also resorted to sophis-
ticated forms of barter, which proved to be clumsy and
therefore unsatisfactory.'%

It was in this context that the colonists embarked upon an ex-
traordinary voyage of financial creativity. “One would be hard
pressed,” observed Professor Richard Sylla, “to find a place
and time in which there was more monetary innovation than in
the British North American colonies in the century and a half
before the American Revolution.”1%”

During the seventeenth century, New Englanders made
wampum their principal measure of ordinary retail trade.!®

100. Sylla, infra note 344, at 23.

101. The documents creating the mint are set forth in Coinage: The Establishment of
a Mint in Massachusetts (1652), reprinted in BANKING AND CURRENCY, infra note 344,
at 14-15. See also MYERS, infra note 344, at 5 (stating that the Pine Tree Shilling was
the only coin minted in the colonies during the colonial period). The Massachusetts
mint was established in 1652 and coined Pine Tree Shillings for about 30 years.
MARKHAM, infra note 344, at 47. An edict closing the mint is reproduced at Royal
Edict Repealing the “Law on a Mint House” (1665), reprinted in BANKING AND CUR-
RENCY, infra note 344, at 16. One William Wood briefly had a right to make copper
coins for America, but soon sold it to the Crown. MARKHAM, infra note 344, at 47.

102. MYERS, infra note 344, at 4-5.

103. MARKHAM, infra note 344, at 48; DODD, infra note 344, at 231.

104. MARKHAVM, infra note 344, at 48.

105. The reasons and the extent of the shortage are disputed. See, e.g., Sylla, infra
note 344, at 23 (listing some possible explanations, but emphasizing rapid eco-
nomic growth); Weiss, infra note 344, at 773-75, 783-84.

106. For example, Americans frequently used “bookkeeping barter,” a system
whereby “goods were traded for other goods, and excess credits were carried on
account.” MARKHAM, infra note 344, at 46.

107. Sylla, infra note 344, at 23.

108. Id.
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Virginians and Marylanders paid their bills in tobacco.!® South
Carolinians remitted quit rents and public charges with skins,
cheese, tar, whale oil, butter, tallow, corn, wheat, tobacco, pork,
and beeswax.'? At various places and times other colonists re-
sorted to sugar, rum, molasses, beads, bullets, rice, indigo, and
other products as currency.'

Such practices encouraged colonial governments to bestow
legal-tender quality upon different media at different times,
without waiting for royal permission to do so. In 1637, the gov-
ernment of Massachusetts declared white wampum legal ten-
der for debts under twelve pence at the rate of four white beads
per penny, and in 1640 it declared “blueu” wampum legal-
tender at 2 beads per penny.”? Wampum retained this legal
tender status for another twenty-one years.!®> Massachusetts
also designated musket balls legal tender at four per penny.!*
Wool became legal tender for some purposes in Rhode Island,
as did rice in South Carolina.!’®

Not surprisingly, this experimentation gave Americans expan-
sive ideas about the materials proper for money. One Boston es-
sayist writing in 1740 defined “Money” as “any Matter, whether
Metal, Wood, Leather, Glass, Horn, Paper, Fruits, Shells, Kernels
&c. which hath Course as a Medium of Commerce”'*—a formulation
in sharp contrast to the metal-oriented definitions current in Brit-
ain.""” It was during the course of this experimentation that the
British colonists created “the first fiat paper moneys in the
western world.” 118

109. MARKHAVM, infra note 344, at 44-45; DODD, infra note 344, at 227.

110. MARKHAVM, infra note 344, at 46, 57.

111. DODD, infra note 344, at 229; MARKHAV, infra note 344, at 43; MYERS, infra
note 344, at 4; see also William Douglass, An Essay, concerning Silver and Paper Cur-
rencies, in 3 COLONIAL CURRENCY REPRINTS, infra note 344, at 218, 226 (listing as
preferred media of exchange tobacco in Virginia, rice in South Carolina, and pro-
duce in North Carolina).

112. BANKING AND CURRENCY, infra note 344, at 11 (reprinting original document).

113. Id. at 13.

114. MARKHAM, infra note 344, at 46.

115. DODD, infra note 344, at 229.

116. HUGH VANCE, AN INQUIRY INTO THE NATURE AND USES OF MONEY, in 3
COLONIAL CURRENCY REPRINTS, infra note 344, at 365, 396 (italics in original); see
also Anonymous, A Letter from a Gentleman in Boston to his Friend in Connecticut, in
4 COLONIAL CURRENCY REPRINTS, infra note 344, at 217, 229.

117. See supra notes 96-99 and accompanying text.

118. Sylla, infra note 344, at 23. On the priority of the colonies in using fiat
money, see MYERS, infra note 344, at 6. The Chinese were said to have invented
paper money centuries earlier. Id.
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The colonists were familiar with bills of exchange in foreign
transactions, promissory notes in domestic transactions, and
letters of credit.’® These instruments may have planted the idea
of using paper as material for currency. Whatever the inspira-
tion, some kind of informal paper medium—its exact nature is
uncertain—was circulating in New England well before 1684.120
In 1690, Massachusetts issued the first government-sponsored
American paper money in the form of £7000 in bills of credit.!”!
That colony emitted another £33,000 the following year, of
which £10,000 was eventually redeemed and burned.'? More
Massachusetts paper appeared in 1702 and later.”” The colony
of South Carolina issued paper money in 1703; New Hamp-
shire, New York, and Connecticut did so in 1709; Rhode Island
in 1710; North Carolina in 1712; Pennsylvania in 1723; and
Maryland in 1733.124 By 1760, every colony had followed suit.'?

Much has been said of the depreciation of American paper
money during the eighteenth century. Power over the currency
is, of course, a standing temptation for the government to cheat
the public, and—human nature being what it is—sometimes
the government yields to the temptation. Even in Britain, which
for centuries prided itself on a sound system grounded in pre-
cious metals, there were recurrent instances of devaluation
and, occasionally, of outright theft.’> When currency is fabri-
cated from base material, it is fairly easy for those in power to

119. MARKHAM, infra note 344, at 45-49; see also NEWMAN, infra note 344, at 11
(listing other antecedents to colonial issues).

120. See, e.g., Bills of Credit: A Contemporary Observation of the Evolution of Money
in New England (1684), reprinted in BANKING AND CURRENCY, infra note 344, at 18
(reprinting original document stating that “for some years Paper-Bills passed for
payment of Debts”).

121. See MYERS, infra note 344, at 8; see also BANKING AND CURRENCY, infra note
344, at 19 (reprinting the inscription on a five shilling bill). This issue was said to
be inspired by British Exchequer bills. MARKHAM, infra note 344, at 50.

122. MYERS, infra note 344, at 8.

123.1d.

124. Sylla, infra note 344, at 25.

125. MARKHAM, infra note 344, at 51; see also WILLIAM DOUGLASS, A DISCOURSE
CONCERNING THE CURRENCIES OF THE BRITISH PLANTATIONS IN AMERICA (1740),
reprinted in 3 COLONIAL CURRENCY REPRINTS, infra note 344, at 307, 314-27 (detail-
ing the situation colony-by-colony as of 1740).

126. See DODD, infra note 344, at 42-43 (debasement under Henry VIII); id. at 49—
50 (dishonest coin exchange under Elizabeth I); id. at 72-73 (outright theft of de-
posits by Charles I); id. at 76-77 (partial governmental default under Charles II);
id. at 138 (successive debasements under various reigns from the middle ages to
the early nineteenth century).
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“pay” the government’s bills by issuing money faster than the
economy produces goods and services.

During the first half of the eighteenth century, the currencies
in all four New England colonies performed as poorly as a pes-
simist might expect.’”” The value of paper bills was stable for a
few years after the 1690 Massachusetts emission,'”® but then
began to dwindle. In 1736, Thomas Hutchinson—a leading po-
litical figure who later became the colony’s last civilian royal
governor—reported that Massachusetts notes initially worth
twenty-seven shillings were then worth only eight.’? In 1702,
£100 sterling could be had for £133 in Massachusetts currency;
by 1749 one needed £1100 in Massachusetts bills to purchase
the same amount in the relatively stable'® British medium.'
Over a fifteen year period, from 1744 to 1759, Rhode Island
notes lost more than eighty percent of their value.' Over a
much wider stretch of time, from 1720 until 1765—the year after
Parliament’s Currency Act'® became effective—Massachusetts
currency inflated against sterling more than fourfold (all before
1750), and Rhode Island currency more than twelvefold.!*
Gresham’s Law holds that “bad money drives out good,”%5 and
Gresham’s Law was sovereign in New England: specie essen-
tially disappeared from daily trade.'3

127. See MYERS, infra note 344, at 9.

128. See DODD, infra note 344, at 233 (claiming 30 years of stability). But see
WRIGHT, infra note 344, at v (showing an inflation in Massachusetts currency be-
tween 1702 and 1722 of over one hundred percent).

129. THOMAS HUTCHINSON, A LETTER TO A MEMBER OF THE HONOURABLE
HOUSE OF REPRESENTATIVES, ON THE PRESENT STATE OF THE BILLS OF CREDIT
(1736), reprinted in 3 COLONIAL CURRENCY REPRINTS, infra note 344, at 151, 152.

130. The stability of the pound sterling for a period of over three hundred years
was “little short of a miracle,” for “the pound sterling, having been stabilized in
1560-61 by Elizabeth I, never thereafter varied, maintaining its intrinsic value
until 1920 or indeed 1931.” BRAUDEL, infra note 344, at 356.

131. WRIGHT, infra note 344, at v.

132. Id. (showing that Rhode Island currency was worth £450 per £100 sterling
in 1744, but had dropped to £2300 by 1759).

133. See infra Part I1.B.2.

134. Weiss, infra note 344, at 778 tbl.2.

135. MARKHAM, infra note 344, at 85.

136. In 1740, a Boston writer called bills of credit “the only Money passing
among us.” A LETTER RELATING TO A MEDIUM OF TRADE, IN THE PROVINCE OF THE
MASSACHUSETTS-BAY (1740), reprinted in 4 COLONIAL CURRENCY REPRINTS, infra
note 344, at 3, 4; see also AN ENQUIRY INTO THE STATE OF THE BILLS OF CREDIT OF
THE PROVINCE OF THE M ASSACHUSETTS-BAY IN NEW-ENGLAND: IN A LETTER FROM
A GENTLEMEN IN BOSTON TO A MERCHANT IN LONDON (1743), reprinted in 4 COLO-
NIAL CURRENCY REPRINTS, infra note 344, at 149, 150 (saying of paper currency in
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On the other hand, a pessimist might be pleasantly surprised
by the more mixed record in the other colonies. Maryland and
the Carolinas experienced significant inflation, but Virginia
did not.’¥ Nor did New York, New Jersey, or Pennsylvania.
For example, over the forty-five year period from 1720 to
1765, Pennsylvania currency rose only twenty-nine percent
against the pound sterling.’®® By comparison, the United States
consumer price index rose 586 percent in the forty-five year
period leading up to 2007.1%°

Professors Paul Studenski and Herman E. Krooss have summed
up the colonial experience with paper money in this way:

The depreciation of colonial paper money has usually been
exaggerated. Where the bills were used in moderation and
not as substitutes for taxes to pay current expenses, and
where the bank notes were issued cautiously and subject to
rigid redemption, they did not have a bad history. Indeed, in
seven colonies the experience was favorable while in the six
others it was unfavorable.!4

Amid this mixed record, one unmixed fact stands out: paper
money was popular.’#! People were willing to accept the risks

New England, that “for several Years past [it] has been the only general Medium of
it's [sic] Trade”); A Few Remarks on the Present Situation of Affairs Respecting Silver
and Paper Money, WKLY. REHEARSAL, Apr. 1, 1734, reprinted in 3 COLONIAL CUR-
RENCY REPRINTS, infra note 344, at 129, 130-31 (stating that paper money was the
dominant medium in all four New England states); THOMAS HUTCHINSON, A LET-
TER TO A MEMBER OF THE HONOURABLE HOUSE OF REPRESENTATIVES ON THE PRE-
SENT STATE OF THE BILLS OF CREDIT (1736), reprinted in 3 COLONIAL CURRENCY
REPRINTS, infra note 344, at 151, 152 (calling bills of credit “the only current Money
of the Province [Massachusetts]”).

137. See MYERS, infra note 344, at 10-11.

138. Weiss, infra note 344, at 778. Virginia’s currency rose forty-one percent, and
New York's fifteen percent, against sterling. Id.

139. That is, the consumer price index rose from a base of 1.00 in 1962 to 6.86 in
2007. See Federal Reserve Bank of Minneapolis, Consumer Price Index Calculator,
http://www.minneapolisfed.org/Research/data/us/calc/ (last visited May. 24, 2008). Yet
the American dollar is still considered one of the world’s most stable paper currencies.

140. STUDENSKI & KROOSS, infra note 344, at 16-17; see also Wicker, infra note 344,
at 869 (concluding that during the French and Indian War, which lasted from 1755
to 1763, the paper currencies of New York, Pennsylvania, and South Carolina
fared about as well as the specie-based standard of Massachusetts).

141. See, e.g., HUTCHINSON, infra note 344, at 392, 395, 437 (referring to the popu-
larity of paper money); STUDENSKI & KROOSS, infra note 344, at 17 (“[T]he over-
whelming majority of the colonists favored paper money and inflationary policies
in general, regarding them as economically beneficial.”); GOVERNOR THOMAS
HUTCHINSON COMMENTS ON MASSACHUSETTS BANKING AND BILLS OF CREDIT
(1769), reprinted in BANKING AND CURRENCY, infra note 344, at 72, 82.
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of inflation and the inconveniences of the lack of monetary uni-
formity'#? over the economic consequences of deflation.'*® As
historian Mary M. Schweitzer observed of Pennsylvania, “pa-
per money was virtually an “apple pie and motherhood’ issue
throughout the colonial period.”!4

Nor were the advocates of paper money all —or even mostly —
radical redistributionists and demagogues. Many responsible
Americans believed that paper money, when properly secured,
was a sensible approach to the colonies” need for liquidity.
They believed that the colonies needed paper money to prevent
the deflation that results when the supply of circulating media
does not keep pace with a quickening economy.!#*

One paper money advocate was Benjamin Franklin, who
while still a young man wrote A Modest Enquiry in the Nature and
Necessity of a Paper Currency, in which he urged Pennsylvania to
adopt a land-bank or loan-office system.!#¢ Franklin argued that,
to a greater extent than in Europe, American assets consisted
primarily of illiquid real estate, and to put those assets to work
in the daily business of commerce they could be used to collater-
alize a circulating medium. Franklin continued to support paper
emissions throughout his life, so long as such emissions were
secured by valuable assets'¥” and remained free of tender laws
binding those from outside the issuing jurisdiction.'#® While
serving in London as Pennsylvania’s colonial agent, Franklin
published a pamphlet urging repeal of the 1764 Currency Act,
which had imposed strict restraints on colonial paper.'*® Frank-
lin’s views were shared by many others of great respectability,

142. Sometimes there were multiple currencies even within a single colony.
MARKHAM, infra note 344, at 53.

143. See Sylla, infra note 344, at 22 (noting that the colonial experience supports
the hypothesis of an inflationary bias in history).

144. Schweitzer, infra note 344, at 314.

145. Id. at 312.

146. BENJAMIN FRANKLIN, A MODEST ENQUIRY INTO THE NATURE AND NECES-
SITY OF A PAPER CURRENCY (1729), reprinted in 2 COLONIAL CURRENCY REPRINTS,
infra note 344, at 335. The pamphlet is also reproduced in BANKING AND CUR-
RENCY, infra note 344, at 24-36. See infra notes 186-88 and accompanying text for a
discussion of the land-bank or loan-office system.

147. FRANKLIN, infra note 344, at 220 (stating that paper money should be se-
cured by tax revenue or land). Franklin opposed the issues of the Continental
Congress because they did not bear interest. MARKHAM, infra note 344, at 60.

148. Letter from Benjamin Franklin to Louis-Guillaume Le Veillard (Feb. 17,
1788), in 16 DOCUMENTARY HISTORY, infra note 344, at 135, 136.

149. FRANKLIN, infra note 344; see also infra Part I1.B.2 (discussing the Currency Act).
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including Daniel Dulany, a distinguished essayist and lawyer,'>
and several of the King’s colonial governors.!>!

b.  Mid-Century Reforms in New England

British imperial authorities and their American allies were un-
sympathetic to colonial paper currency,'>> and made various ef-
forts to control it.!*® For example, in 1749, when the British gov-
ernment shipped £183,000 in specie to Massachusetts to
reimburse the colony for war expenses, Thomas Hutchinson, the
conservative Speaker of the colony’s House of Representatives,
convinced the legislature to dedicate the specie to retire out-
standing bills of credit.’™ In 1751, Parliament prohibited the
colonies from issuing any further “Paper Bills or Bills of Credit,
of any Kind or Denomination whatsoever” other than short-term
tax anticipation notes and funding for emergencies.'> Parlia-
ment also provided that no paper money in New England
should be legal tender.%

Although three New England colonies somehow managed to
issue paper after 1751, it was better secured and carried no legal
tender status. Massachusetts and Connecticut labeled their new
issues “treasury notes” rather than “bills of credit.” In Massa-
chusetts, they bore interest and were convertible into specie on

150. Greene & Jellison, infra note 344, at 490; see also Edward C. Papenfuse,
Daniel Dulaney (1722-1797): Politician in America, 17 OXFORD DICTIONARY OF NA-
TIONAL BIOGRAPHY 172 (2004).

151. Greene & Jellison, infra note 344, at 491 (referencing Governor Fauquier of
Virginia); id. at 493 (referencing Governor Sharpe of Maryland); id. at 494 (refer-
encing Governor Moore of New York).

152. See id. at 486.

153. See NEWMAN, infra note 344, at 11-12 (describing British efforts to curb paper
money in the first half of the century and the struggle between colonial assemblies
and royal governors); Greene & Jellison, infra note 344, at 486 (discussing a circular
instruction to royal governors in 1720 and a parliamentary statute of 1741); see also
BANKING AND CURRENCY, infra note 344, at 20-23 (reprinting documents describing
the struggle over the size of a paper money emission between the Pennsylvania
House of Representatives and the Royal Governor, a struggle the Governor lost).

154. See HUTCHINSON, infra note 344, at 43540, for a discussion of the process
by one of the participants. See also Governor Thomas Hutchinson Comments on Mas-
sachusetts Banking and Bills of Credit, (1769), reprinted in BANKING AND CURRENCY,
infra note 344, at 72, 81-84 (providing another account).

155. STAT. AT LARGE, 24 Geo. ii, c. 53 (1751).

156. Id. § vii.
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demand.’ In Connecticut, they also bore interest.'®® Rhode Is-
land continued to emit “bills,” but they were convertible into
specie within two years of issue.

2. The Currency Act of 1764 and Aftermath

In 1764, Parliament adopted an act addressing the colonies’
paper bills of credit, now known as the Currency Act of 1764.1%
This measure extended the ban on issuance of legal tender pa-
per currency from New England to all American colonies.'®!
The immediate effect was significant deflation'®? that eventu-
ally fostered considerable colonial resentment.!®®> Feelings had
been deteriorating for some time, and continued to erode as
older currencies were retired and the British rejected several
substitutes for maintaining liquidity.’** Moreover, the colonists
were frustrated by the British government’s fragmentation of
responsibility for American policy among Parliament, the Privy
Council, the Secretary of State for the Southern Department,
and the sixteen Lords Commissioners of Trade and Plantations

157. Smith, infra note 344, at 6 (outlining the Massachusetts reforms). These treas-
ury notes were a form of tax anticipation note, payable with interest and in specie
after two or three years. Wicker, infra note 344, at 872.

158. NEWMAN, infra note 344, at 68 (reproducing a 1770 Connecticut interest-
bearing “treasury note”).

159. Id. at 288 (reproducing a 1767 Rhode Island bill convertible into specie within
two years).

160. STAT. AT LARGE, 4 Geo. iii, c. 34 (1763). Parliament later allowed colonies to
issue bills for taxes and debts due to the colonies themselves, but the bills were
not to be used for private debts. MARKHAM, infra note 344, at 56.

161. DODD, infra note 344, at 236.

162. Based on a factor of 100 for the year 1720, the Philadelphia exchange rate
with the pound sterling dropped from 129 in 1765 to 115 in 1770, but then rose to
127 in 1774. The comparable figures for Virginia were 141, 104, and 113. Weiss,
infra note 344, at 778.

163. See MARKHAV, infra note 344, at 56.

164. See, e.g., Greene & Jellison, infra note 344, at 502-03 (discussing the retire-
ment of old currency in New York and the British refusal to allow new currency
to take its place); see also BANKING AND CURRENCY, infra note 344, at 87 (stating
that the colonists “objected bitterly to the Crown’s refusal to permit an expanded
money supply”); DODD, infra note 344, at 237-38 (stating that the British interven-
tion throughout the first half of the eighteenth century fed American resentment
against the British authorities); MYERS, infra note 344, at 11 (referring to anger at
British-imposed restrictions on the use of paper money); STUDENSKI & KROOSS,
infra note 344, at 17 (contending that “Franklin was correct in listing the British
anti-inflation policy among the five factors which lessened the colonial respect for
Parliament and led to the Revolution”).
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(“Board of Trade”).'> One effect of this fragmentation was that
the imperial government had difficulty defining the boundaries
of the Currency Act.1%

Most of the colonies attempted to cobble together ways of
supporting their currencies without legal tender laws. Penn-
sylvania, for example, issued non-legal tender notes secured by
previously-issued legal tender notes.!®” But none of these expe-
dients proved wholly satisfactory.'® Finally, in 1773, Parliament
granted to all the colonies a concession it earlier had granted
only to New York. It permitted the colonies to issue tax-
anticipation bills that constituted legal tender only for public obli-
gations, including payments to governmental land-banks.'® The
same year, the British further sought to ease the colonial specie
shortage by striking a copper half-penny for Virginia.””” By that
time, however, it probably was too late to rescue the trans-
Atlantic relationship.

3. Kinds of American Paper Money

Legal writers—as opposed to economic historians—seem
almost universally to have made the error of assuming that the
constitutional phrase “Bills of Credit”'”' was a mere synonym

165. For a discussion of these institutions, see MARKHAM, infra note 344, at 34,
and ESMOND WRIGHT, FABRIC OF FREEDOM: 1763-1800, at 27 (rev. ed. 1978). For an
example of colonial frustration, see MARKHAM, infra note 344, at 57 (referring to
the struggle between the Board of Trade and South Carolina over the use of paper
and commodities as money). See also Greene & Jellison, infra note 344 (describing
the British-American tug-of-war over the currency).

Although the Board of Trade was influenced heavily by mercantile interests, it
could only advise the other responsible parties, a system that became even more
confused with the creation of the post of Secretary of State for American Affairs in
1768. WRIGHT, supra, at 27-31. British colonial decision making among these and
other agencies was uncoordinated, thereby adding to American frustration. See id.

166. See Greene & Jellison, infra note 344, at 505; see also supra note 164 (discuss-
ing the lack of coordination among British agencies). Instructions to royal gover-
nors regarding permissible currency sometimes were subject to different interpre-
tations. In Massachusetts, for example, governors had instructions not to approve
a “depreciating” currency, but could interpret this to approve or disapprove vari-
ous kinds of paper emissions. See, e.g., HUTCHINSON, infra note 344, at 402-03.

167. See NEWMAN, infra note 344, at 249 (reproducing two such bills of credit,
issued in 1769).

168. Greene & Jellison, infra note 344, at 504-14.

169. Id. at 514-17; see NEWMAN, infra note 344, at 253 (reproducing a Pennsylvania
land-office bill issued in 1773).

170. See The Virginia Half Penny of 1773: Introduction, http://www.coins.nd.edu/
ColCoin/ColCoinlntros/VA-halfd.intro.html (last visited May 25, 2008).

171. U.S. CONST. art. I, § 10, cl. 1.
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for paper money."”? In fact, bills of credit constituted only the
most important of several categories of American paper cur-
rency. The name of this kind of currency probably was inspired
by private bills of credit, which were instruments executed by
an issuer to a potential creditor, informing the potential credi-
tor that if he (i) extended credit to an identified potential debtor
(often the issuer’s agent), and (ii) delivered to the issuer the
debtor’s written acknowledgment of the debt, then the issuer
would hold the potential creditor harmless.””? A paper-money
bill of credit was analogous to its private counterpart in that
the issuing government gave the instrument to one of its credi-
tors to assure the creditor that if he extended credit to his fel-
low citizens (potential debtors), then he (the creditor) would be
held harmless. The government promised to discharge this ob-
ligation by future payment or by accepting the bill in lieu of
future taxes or other fees.”” The paper-money bill of credit,
however, differed from its private-party analogue in that the
public bill was intended to circulate as currency,’”” and the
bearer presented the same document, rather than a separate
document executed by the debtor, when seeking payment.

172. Compare Harlow, infra note 344, at 63 (“Then there were all the varieties of
state paper: bills of credit, treasurer’s notes, and almost no end of certificates.”), with
Kemmerer, infra note 344, at 867 (distinguishing loan-office bills from bills of credit).
See also Craig v. Missouri, 29 U.S. (4 Pet.) 410 (1830) (holding, per Marshall, C.J., over
the dissents of three Justices, that loan office certificates were bills of credit for con-
stitutional purposes); FORREST MCDONALD, STATES’ RIGHTS AND THE UNION: IM-
PERIUM IN IMPERIO, 1776-1876, at 128 (2000) (noting that the holding was “techni-
cally questionable, because loan office certificates were historically quite different
from bills of credit”).

173. 4 COMYNS, infra note 344, at 239 (“A Bill of Credit is, when a Merchant
sends a Letter by a Servant, or Agent to another Merchant, within the Realm, or in
foreign Parts, whereby he desires him to give Credit to the Bearer for Goods or
Money, to such a Value.”). Many form-books provided the eighteenth-century
lawyer or businessman with forms for bills of credit. See, e.g., 1 ANONYMOUS, THE
ATTORNEY’S COMPLEAT POCKET-BOOK 113 (5th ed. 1764); 1 NICHOLAS COVERT, THE
SCRIVENER’S GUIDE 305-06 (4th ed. 1724); H. CURSON, ARCANA CLERICALIA; OR, THE
MYSTERIES OF CLERKSHIP EXPLAINED 450-51 (1705).

174. This promise is why the bill-of-credit powers in the initial drafts of both the
Articles of Confederation and the Constitution were associated with the borrow-
ing power. See infra note 231 (reproducing the clause in the Committee of Detail’s
original draft of the Constitution).

175. HUGH VANCE, AN INQUIRY INTO THE NATURE AND USES OF MONEY, in 3
COLONIAL CURRENCY REPRINTS, infra note 344, at 365, 432 (1740) (arguing that the
name “Bill of Credit” is not appropriate, because after the first emission, the bills
were issued intending them to be money).
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How a colony labeled its currency did not necessarily control
whether that currency was actually a bill of credit. The “treas-
ury notes” issued by Connecticut and Massachusetts after mid-
century'”® were not legal tender, but they were bills of credit in
all but name.'”” Some forms of paper money, on the other hand,
were clearly not bills of credit. The Virginia and Maryland “to-
bacco notes,” although generally serving as legal tender, were
classic warehouse receipts.””® In contrast, the “bills” issued by a
land-bank —an institution discussed below!””—were not actu-
ally bills of credit: bills of credit represented the government’s
indebtedness to citizens; land-bank bills represented citizens’
indebtedness to the government.!80

Both bills of credit and other forms of paper money could be
secured or unsecured. For instance, Maryland’s “indented bills”
of 1733 were collateralized by stock in the Bank of England.!®!
Other instruments were backed by commodities such as lum-

176. See supra notes 157-58 and accompanying text.

177. Harlow, infra note 344, at 49 (stating that “there was little valid difference” be-
tween treasury notes and bills of credit during the Revolutionary War). Currency that
appears on its face to be pure legal tender fiat money rather than a governmental debt
was sometimes labeled a “bill of credit.” See, e.g.,, NEWMAN, infra note 344, at 239 (repro-
ducing a 1744 Pennsylvania fiat note apparently called a “bill of credit”). Many or most
of those “bills of credit,” were actually redeemable under the terms of their issue, and
therefore did represent a governmental debt. See, e.g., id. at 206-07 (reproducing redeem-
able New York bills of credit); id. at 324 (reproducing a redeemable Vermont bill of
credit). Moreover, even a non-redeemable legal tender bill represented a government
obligation insofar as it could be used to pay taxes and other government charges.

178. See MARKHAVM, infra note 344, at 45 (stating that tobacco notes were a kind
of warehouse receipt, that they were legal tender in Virginia before 1717 and
again after 1730, and that similar receipts were also “passed as money” in Mary-
land); DODD, infra note 344, at 235 (describing the tobacco warehouse receipt sys-
tem); MYERS, infra note 344, at 4 (same); NEWMAN, infra note 344, at 13 (same). A
Virginia tobacco note currently in the Library of Virginia is clearly a receipt, with
indications of the quantity and quality of tobacco deposited, although it also
represents that the issuer will deliver, on demand, the tobacco to the depositor or
to his order. A warehouse receipt tobacco note should not be confused with other
notes, also issued by Virginia, promising to pay soldiers in tobacco upon their
discharge. See, e.g.,, NEWMAN, infra note 344, at 343.

In Maryland, official certificates of tobacco inspection were also intended to and
did pass as money. MARKHAM, infra note 344, at 45; Mary McKinney Schweitzer,
Economic Regulation and the Colonial Economy: The Maryland Tobacco Inspection Act of
1747, 40 J. ECON. HIST. 551, 555-57, 563-64 (1980).

179. See infra notes 186-88 and accompanying text.

180. See Kemmerer, infra note 344, at 867 (distinguishing land-bank bills from
bills of credit). These bills should not be confused with those bills of credit in
which the government used part of the proceeds of emission to make real estate
loans. See, e.g., NEWMAN, infra note 344, at 253 (reproducing such bills of credit).

181. See NEWMAN, infra note 344, at 111.
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ber.!®2 A less tangible form of security—if it was security at
all—backed the first Massachusetts bills of credit. Those bills
entitled the bearer to remit them for payments due at the colo-
nial treasury, most likely for tax payments.'s* Each bill specified
its denomination and proclaimed that it “shall be in value
equal to money & shall be accordingly accepted by the Treas-
urer . .. in all publick payments and for any Stock at any time
in the Treasury.”'® Most other early colonial issues, especially
those in New England, followed the same general formula.!s> If
the issue were legal tender, the phrase “and all others” might
be inserted on the bill after the word “Treasurer.”!%

Most colonies also experimented with the “land-bank” or “loan-
office” system, in which a landowner granted the government a
real estate mortgage as collateral and in exchange received a
loan of government paper currency.'®” Thus, the loan office turned
illiquid real-estate assets into, as Benjamin Franklin wrote,
“Coined Land.”1% Land-banks sometimes issued currency in ex-
change for inadequate or improper collateral, thereby contribut-
ing to inflation of paper money.!®

The terms of repayment of paper money also varied. An
emission might promise payment in specie or some other asset
on demand, or it might provide for remittance after a date,
fixed' or variable,™! or tied to future tax receipts.””> Some cur-

182. MARKHAM, infra note 344, at 49 (describing a failed effort).

183. NEWMAN, infra note 344, at 7 (describing the first Massachusetts emission).

184. Id. at 124.

185. See, e.g., id. at 51, 158, 197 (reproducing bills from Connecticut, New Hamp-
shire, and New York).

186. See, e.g., id. at 88 (reproducing a Georgia bill).

187. See, e.g., Kemmerer, infra note 344, at 874 (discussing the land-bank in New
Jersey); Theodore Thayer, The Land-Bank System in the American Colonies, 13 J. ECON.
HIST. 145, 145 (1953) (“Land banks were established in most of the American colo-
nies during the first half of the eighteenth century.”). The quality of the collateral
was sometimes open to debate. Compare A Letter from a Gentleman in Rhode-Island
to his Friend in Boston, WKLY. REHEARSAL, Feb. 18, 1734, reprinted in 3 COLONIAL
CURRENCY REPRINTS, infra note 344, at 35, 37 (asserting that Rhode Island paper
was effectively secured by land), with To the Author of the Weekly Rehearsal,
WKLY. REHEARSAL, Mar. 4, 1734, reprinted in 3 COLONIAL CURRENCY REPRINTS,
infra note 344, at 61, 62-63 (disputing that assertion).

188. FRANKLIN, supra note 146, at 349.

189. HUTCHINSON, infra note 344, at 392-96 (discussing the land-bank experience
in Massachusetts).

190. See, e.g., NEWMAN, infra note 344, at 224-25 (reproducing three North Caro-
lina bills with fixed payment dates); id. at 295 (reproducing a 1780 Rhode Island
bill of credit redeemable in Spanish milled dollars on Dec. 31, 1786).
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rency bore interest, and some did not."”® Currency, whether or
not in the form of bills of credit, might or might not be legal
tender.’* Some was pure fiat money, like the modern Federal
Reserve note, promising nothing but stating on its face merely
that it was “Lawful Money”® or “shall pass current” at a de-
nominated amount.™

C.  Revolutionary War Emissions

Armed revolution erupted in the spring of 1775. The Conti-
nental Congress decided to issue bills of credit worth two mil-
lion Spanish-milled dollars to finance the cause.'”” There were
several reasons for this decision. First, Congress had the
power to issue bills of credit but no authority to raise money
through taxation.” Second, the states did not pay the full
amount of congressional requisitions but rather competed

191. See, e.g., id. at 95 (reproducing two 1775 Georgia bills “to be called in and
provided for within three Years after a Reconciliation between Great Britain and
America shall take place”).

192. See, e.g., id. at 309 (reproducing a 1774 South Carolina bill).

193. See, e.g., id. at 217 (reproducing a 1780 New York bill). Professor Kenneth
W. Dam argued that bills of credit were distinguished from “notes” in that bills of
credit paid no interest and notes did, and that Madison understood the distinction
in this way. Dam, infra note 344, at 387-88. This argument is incorrect: Both “bills
of credit” and “notes” came in interest-bearing and interest-free varieties. See, e.g.,
NEWMAN, infra note 344, at 152, 217, 264 (reproducing a 1780 Massachusetts bill of
credit that paid five percent interest, a 1780 New York bill of credit that paid five
percent interest, and a 1783 Pennsylvania note, redeemable in specie, but paying no
interest). Madison’s own state of Virginia issued both interest-bearing and non-
interest-bearing treasury notes. Id. at 432-33 (referencing four Virginia treasury
notes with interest and reproducing three Virginia treasury notes without interest).

194. Compare id. at 239 (reproducing 1744 and 1746 Pennsylvania bills of credit
that were legal tender), with id. at 249 (reproducing 1769 Pennsylvania bills of
credit that were not legal tender), and id. at 341 (reproducing 1779 Virginia
“Treasury Bills,” redeemable in gold, that were issued without legal tender status
but were later given that status).

195. See, e.g., id. at 302 (reproducing a 1731 South Carolina bill).

196. See, e.g., id. at 179-94 (surveying New Jersey money, most of which pro-
vided that it “shall pass current”); id. at 205 (setting forth New York samples is-
sued in 1734 and 1737); id. at 223 (reproducing a sample of 1748 North Carolina
“Proclamation Mony”).

197. See id. at 3042 (reproducing facsimiles of continental currency issued un-
der each congressional resolution).

198. See DODD, infra note 344, at 239-40 (referring to Congress’s difficulties with
instituting taxes).
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with Congress for European loans.'” Third, as noted above, pa-
per money was popular.?®

Congress soon issued more bills of credit. By 1778, continental
issues had grown to $30 million; by 1779 to $150 million; and by
1780 to $240 million.*! This was in addition to about $200 mil-
lion in paper emitted by the states.? In 1776, Congress asked
the states to make congressional bills legal tender, that is, to force
people to take them at face value.?”® Most states complied.?*

Beginning in 1777, despite the state tender laws, continental
currency depreciated precipitously.?®®> So Congress resorted to
general price controls, which enjoyed the same level of success
such measures always do—little or none.?® Finally in March
1780, with continentals good for about two and one-half cents
on the dollar, Congress gave up “the pretence that notes were
on par with coin.”?” Congress stopped issuing paper money?2%
and issued an announcement euphemistically declaring almost

199. See id. at 246.

200. See supra notes 141-51 and accompanying text.

201. MARKHAM, infra note 344, at 61; see also BANKING AND CURRENCY, infra note
344, at 89 (editor's commentary) (giving another account of congressional paper
money emissions).

202. MYERS, infra note 344, at 28. States gradually stopped issuing paper at the
request of Congress. Id.

203. MARKHAM, infra note 344, at 67-68; see also BANKING AND CURRENCY, infra
note 344, at 105-06 (setting forth proposed resolution in committee report).

204. DODD, infra note 344, at 242.

205. BANKING AND CURRENCY, infra note 344, at 153-54 (setting forth “Scales of
Depreciation of Continental Money”); see also Harlow, infra note 344, at 54-57
(describing various methods, some quite draconian, through which the states and
Congress tried to halt depreciation and counterfeiting).

206. Commentators agreed on the ineffectiveness of this measure, even though
price controls were occasionally enforced through vigilante action. See MARKHAM,
infra note 344, at 67; MYERS, infra note 344, at 29; STUDENSKI & KROOSS, infra note
344, at 28. Interestingly, the colonies had suffered poor experiences with such
controls, so perhaps they should have known better. See MARKHAM, infra note
344, at 35 (referring to the maximum price on rum in the Carolinas in 1673).

Congress abandoned price controls in 1780. In November of that year, however,
Congress urged the states to impose a six-million dollar goods tax, a levy payable
in-kind, with even worse results. DODD, infra note 344, at 246. Congress also tried,
unsuccessfully, to raise money through a lottery, MARKHAM, infra note 344, at 61;
and drew bills of exchange on its cashless representatives in France, id. at 61-62.

207. See DODD, infra note 344, at 245, MARKHAM, infra note 344, at 66—68.

208. See 13 DOCUMENTARY HISTORY, infra note 344, at 12 (editor’s note).
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total default.?® Fortunately, by May 1781, specie was again in
circulation courtesy of French monetary imports.?!

It is easy to condemn the Continental Congress’s venture
into hyperinflation, but difficult to see how Congress could
have financed the Revolution otherwise. At the time, many
people did not see the episode as a failure at all. The liquidity
was received favorably (at least at first), and the depreciation
was seen as an informal tax for financing the war.2! And, of
course, the war had been won.

D.  The Confederation Era

Congress approved the Articles of Confederation in 1777,
although they did not become effective until the thirteenth
state (Maryland) ratified them in 1781.22 The Articles gave
Congress “the sole and exclusive right and power of regulat-
ing the alloy and value of coin struck by their own authority,
or by that of the respective States [and] fixing the standards of
weights and measures throughout the United States.”?"* Con-
gress also received authority to “emit bills on the credit of the
United States.”?!4

The Confederation Congress declined to exercise this power,
but during the period the Articles were in effect (from March 1,
1781 to June 21, 1788) ten of the states did, in fact, emit paper
money.?!> The experience in some of the states was good. South

209. See DODD, infra note 344, at 247-48.

210. MYERS, infra note 344, at 28. Continental paper no longer circulated as cur-
rency after May 31, 1781. BANKING AND CURRENCY, infra note 344, at 154.

211. STUDENSKI & KROOSS, infra note 344, at 28; BANKING AND CURRENCY, infra
note 344, at 88 (editor’s commentary).

212.19 J. CONT. CONG. 213-23 (Mar. 1-2, 1781).

213. ARTS. CONFED. art. IX.

214. Id.

215. For example, Georgia issued new sets of bills in 1782 and 1786, NEWMAN,
infra note 344, at 107; Maryland in 1781, id. at 141; Massachusetts in 1781, id. at 157
(in addition to Massachusetts bank issues); New Jersey in 1781, 1784, and 1786, id.
at 221; New York in 1781, 1786, and 1788, id. at 243; North Carolina in 1781, 1783,
1785, id. at 287; Pennsylvania in 1781, 1783, and 1785, id. at 325; Rhode Island in
1786, id. at 365; and South Carolina in 1786, 1787, and 1788, id. at 399. Avoiding
issues during this period were Connecticut, id. at 65; Delaware, id. at 95; and New
Hampshire, id. at 197.

State